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Chapter 1
Democratic Authority



“Democracy” defined (Christiano)

“To fix ideas, the term ‘democracy,’ as I will use 
it…refers very generally to a method of group decision 
making characterized by a kind of equality among the 
participants at an essential stage of the collective 
decision making.”

[Query: Aren’t normatively neutral definitions preferable 
in political philosophy?] 



“Democracy” defined (Schumpeter)

“Democracy is an institutional arrangement for arriving at 
political decisions in which individuals acquire the power 
to decide by means of a competitive struggle for the 
people’s vote.”



Legitimate authority defined (Christiano)

A. A state exercises legitimate authority if it is generally 
justified in coercing compliance with its directives. 
(Ladenson)

B. A state exercises legitimate authority if its directives 
generally impose upon its citizens a duty of obedience

C. A state exercises legitimate authority if it is generally 
justified in coercing compliance with its directives and its 
directives generally impose upon its citizens a duty of 
obedience (the “traditional” conception)



Legitimate authority (Estlund)

“authority” � df “the moral power of one agent…to 
morally require…actions by others through commands”
(p. 2)

“legitimacy” � df “the moral permissibility of the state’s 
issuing and enforcing its commands owing to the owing to the 
process by which they were producedprocess by which they were produced” (p.2)



Expert/Boss Fallacy (Estlund)

“It simply does not follow from [the political experts’] 
expertise that they have authority over us, or that they 
ought to.” (p. 3)



Qualified Objections Condition (Estlund)

“Legitimate authority depends on there being a 
justification…acceptable to all qualified [i.e., non-crazy, 
non-vicious, not unreasonable] points of view, including 
many that are not true….” (p. 4-5)



Normative Consent (Estlund)

X gives normative consent to Y with respect to Z iff either 
a) X gives actual consent or b) X would have consented 
if X acted morally correctly when offered the chance to 
consent.



Normative Consent and Authority (Estlund)

Y has legitimate authority over X iff X has given 
normative consent to Y’s having authority over X.



The Three Questions (Rawls)

“Consider three kinds of judgments that a citizen has to make:
1) He must judge the justice of legislation and social policies…;
2) Decide which constitutional arrangements are just for reconciling 

conflicting opinions of justice…[and]
3) Since the political process [viz. ‘majority rule duly circumscribed’] 

is at best one of imperfect procedural justice, he must ascertain 
when the enactments of the majority are to be complied with and 
when they can be rejected as no longer [sic] binding.  
“In short, he must be able to determine the grounds and limits of
political duty and obligation.” TJ (1st ed.) 195-96

[But is Rawls really as protestant as this sounds?]



The Four-Stage Sequence (Rawls)

1) Original position – principles of justice adopted behind veil of 
ignorance

2) Constitutional convention – veil partially lifted to reveal general 
facts about society’s natural circumstances, resources, economic 
level, and political culture

3) Legislative stage – veil further lifted to allow legislators to apply 
the Difference Principle

4) Application stage – administrators, judges, and citizens allowed 
full knowledge “However it is not from this standpoint that we are 
to decide the grounds and limits of political duty and obligation. 
This third type of problem belongs to partial compliance theory, 
and its principles are discussed from the point of view of the 
original position after those of ideal theory have been chosen.” TJ
(1st ed. ) 199-200.
[Translation: questions of duty and obedience—thus, the authority 
of law—are decided as a matters of stage-one principle, not as 
matters of all-things-considered judgment on “full” knowledge]



Unanimity at Stage One (Rawls)

“Since the differences among the parties [behind the veil 
of ignorance] are unknown to them, and everyone is 
rational and similarly situated, each is convinced by the 
same arguments.  Therefore, we can view the choice in 
the original position from the standpoint of one person 
selected at random.  If anyone after due reflection 
prefers a conception of justice to another, then they all 
do, and a unanimous agreement can be reached.” TJ (1st

ed.) 139



Natural Duty of Justice at Stage One (Rawls)

“From the standpoint of the theory of justice, the most important
natural duty is that to support and to further just institutions…we are 
to comply with and do our share in just institutions when they exist 
and apply to us.  It follows that if the basic structure of society is just, 
or as just as it is reasonable to expect in the circumstances, 
everyone has a natural duty to do what is required of him…
irrespective of his voluntary acts [e.g., of consent, acceptance of 
benefits]….” TJ (1st ed.) 334

“The parties in the original position do best when they acknowledge 
the natural duty of justice.  Given the value of a public and effective 
sense of justice, it is important that the principle defining the duties 
of individuals be simple and clear [to] insure the stability of just 
arrangements.  I assume, then, that [it] would be agreed to…and 
that from the standpoint of the theory of justice, it is the fundamental 
requirement of individuals [rather than a voluntaristic or 
particularistic principle]” Id. at 337



Majority Rule at Stage Two (Rawls)

“The constitutional process must rely, to a large degree, on some
form of voting.  I assume for simplicity that a variant of majority rule 
suitably circumscribed is a practical necessity.  Yet majorities (or 
coalitions of minorities) are bound to make mistakes…nevertheless, 
our natural duty to uphold just institutions binds us to comply with
unjust laws…[because] being required to support a just constitution, 
we must go along with one of its essential principles, that of majority 
rule. 
“In choosing a constitution, then, and in adopting some form of 
majority rule, the parties accept the risks of suffering the defects of 
one another’s knowledge and sense of justice in order to gain the 
advantage of an effective legislative procedure.  There is no other 
way to manage a democratic regime.” TJ (1st ed.) 354, 355



From Stage Two to Three (Rawls)

“Majority rule…has a subordinate place as a procedural device….I 
have assumed that some form of majority rule is justified as the best 
available way of insuring just and effective legislation.  It is
compatible with equal liberty and possesses a certain naturalness; 
for if minority rule is allowed, there is no obvious criterion to select 
which one is to decide and equality is violated.

“A fundamental part of the majority principle is that the procedure 
should satisfy the conditions of background justice [i.e.,] political 
liberty--freedom of speech and assembly, freedom to take part in 
public affairs and to influence…legislation—and the guarantee of the 
fair value of these freedoms.” TJ (1st ed.) 356



Majority Rule at Stage Three (Rawls)

“The dispute of substance about majority rule concerns how it is 
best defined and whether constitutional constraints are effective and 
reasonable devices for strengthening the overall balance of justice.  
These limitations are often used by entrenched minorities to 
preserve their illicit advantages.  This question is one of political 
judgment and does not belong to the theory of justice.  It suffices to 
note that while citizens normally submit their conduct to democratic 
authority… they do not submit their judgment to it.” TJ (1st ed.) 356-
57
“Whereas a citizen may be bound to comply with policies enacted, 
other things being equal, he is not required to think that these
policies are just, and it would be mistaken of him to submit his
judgment to the vote.” Id. At 360



Role of Accuracy of Decision Making (Rawls)

“We normally assume that an ideally conducted discussion among 
may persons is more likely to arrive at the correct conclusion (by 
vote if necessary) than deliberations of any one of them by himself.  
Why should this be so? …The veil of ignorance means that 
legislators are already impartial.  The benefits from discussion lie in 
the fact that even representative legislators are limited in knowledge 
and the ability to reason….in the course of time, the effects of 
common deliberation seem bound to improve matters.
“Thus we arrive at the problem of trying to formulate an ideal 
constitution of public deliberation…I shall not, however, pursue this 
question….  TJ (1st ed.) 358-59

[Moral: Rawls assigns little importance to the supposed accuracy of 
deliberative democratic procedures –the natural duty of justice is 
derived without reference to accuracy]



Coin-flip Objection (Estlund)

“Why not understand democracy as a way of giving every…person 
an equal chance to influence the outcome of the decision?  The 
justification of the outcomes would be in terms of the familiar idea of 
the fairness of the procedure...[making no] claims about the decision 
tending to be…true.
“If that is right, and if fairness is the main basis of democracy’s 
importance, then why not flip a coin instead?...If the value of 
democracy is fairness, this random procedure should be just as 
good.  Of course, this is impossible to accept.  There is something 
about democracy other than its fairness that contributes to our 
sense that it can justify authority….” (p. 6)

[Remark: what reason is there to assume that every person has had 
“an equal chance to influence” the decision what issue to decide by 
flipping a coin?  The fairness of “I’ll flip you to see who pays for 
lunch” depends on more than the fairness of the coin.]



Epistemic Proceduralism (Estlund)

“Democratically produced laws are legitimate and 
authoritative because they are produced by a procedure 
with a tendency to make correct decisions.  It is not an 
infallible procedure, and there might be even more 
accurate procedures.  But democracy is better than 
random and is epistemically the best among those 
[procedures] that are generally acceptable in the way 
that political legitimacy requires.” (p. 8)

[Query: Isn’t the “generally acceptable” qualification 
carrying a lot more of the load than the “tendency to 
make correct decisions” --given the Expert/Boss Fallacy 
and the No Qualified Objections Condition?]



The Jury Analogy (Estlund)

“Using the framework of normative consent in order to 
explain democratic authority (all within the framework of 
epistemic proceduralism) gives us the following question: 
would people be morally obligated to consent to the 
authority of an epistemic proceduralist democratic 
political system?...If we can see why people would be 
obligated to consent to the authority of a jury system,…a 
strikingly analogous argument suggests itself for thinking 
that people would be obliged to consent to epistemic 
proceduralist democracy….The essential elements of the 
argument for the authority of the jury system are all 
present in a democratic system of government.” (p. 10)



Jury/Democracy Analogy

1. Just decisions have 
undeniably great value

2. Jury can be composed in 
demographically neutral way, 
blocking qualified objections

3. Jury deliberation is 
epistemically better than 
chance

4. No qualified agreement is 
possible that some nonjury 
procedure would better serve 
justice

Ergo, all normatively consent to 
the authority of the jury

1. Just laws have undeniably 
great value

2. Democratic procedure can 
be demographically neutral, 
blocking qualified objections

3. Democratic deliberation is 
epistemically better than 
chance

4. No qualified agreement is 
possible that some 
nondemocratic procedure 
would better serve justice

Ergo, all normatively consent to 
democratic authority  (p. 12)



Worries about the jury analogy

1. Criminal trials without a jury are the norm elsewhere, in 
“inquisitorial” systems.  The epistemic and moral virtues 
possessed by regular criminal justice procedures are not 
essentially democratic.

2. It is difficult to believe that the factually innocent person must 
“normatively accept” the authority that has erroneously convicted 
her.  It is difficult to believe that she is morally bound to accept 
punishment, no matter how scrupulous the procedures.  Cf. Crito.  
So also, it could be difficult to believe that the unjustly taxed act 
wrongfully in avoiding payment.  The fact that the amount was 
determined by a procedure more accurate than a coin-toss seems 
not to count for much.



“Consultation Hierarchies” (Rawls)

Legitimate authority may be exercised by well-ordered 
hierarchical regimes, whose “political 
institutions…constitute a reasonable consultation 
hierarchy [including] a family of representative 
bodies….There is an opportunity for different voices to 
be heard, not to be sure, in a way allowed by democratic 
institutions, but appropriately in view of the 
religious…views of the society….” CP at 546

[Query: if Rawls goes wrong here, is that likelier because 
he undervalues accuracy, or because he undervalues 
fair equality?]



Chapter 2
Truth and Despotism



Two Anxieties About Truth

Anxiety #1: Truth is despotic

[Analogy: “deep normative truth” is to politics just as 
deep normative truth is to privacy: the polity, as much as 
individuals, has a “right to do wrong.” Authority, political 
and individual alike, entails a sphere of sovereignty.]

Anxiety #2: Expert/Boss Fallacy



Truth with and without Brackets

“A standard of general acceptability must be put forward 
as a true standard, not just as a generally acceptable 
one”

“The substantive standards of correctness by which 
political decisions are judged do not rise to this role by 
being true, but by being acceptable in a certain way…the 
question of real truth about…substantive justice is 
bracketed.” (p. 23)

[Query: So, democratic authority derives not from 
epistemic accuracy, but from general acceptability?]



Platonic Reductio of Truth?

P1 If there is truth about the politically best, then 
those who are likeliest to know it ought to rule

P2 There is truth about the politically best

C Those likeliest to know political truth ought to rule



Schumpeter and Habermas

Schumpterians: there is no substantive common good; democracy 
has procedural value if any at all

Habermas: there are no standards to which politics can be held, 
other than those of “procedural rationality”

Estlund: see chapter 4 for argument that pure proceduralism can’t 
explain why politics should respond to “citizens’ interests or values 
or choices at all” (p. 28)

Rawls: There are external standards of justice against which political 
decisions can be measured (“impure procedural justice”)



Dilemma for democrats

“The idea of procedure-independent standards of 
political decisions may seem to lead inexorably…to the 
legitimacy of rule by the genuine experts….The choice 
can seem to be between epistocracy, or rule by the wise, 
on the one hand, and deep proceduralism, the denial 
that such independent standards exist, on the other.” (p. 
29)



Deliberative democrat’s Dilemma

“The task for deliberative democratic theory…has 
become the odd one of explaining the central importance 
of substantive public discussion of the procedure-
independent merits of possible political decisions, 
without ever granting that there actually are procedure-
independent standards.” (p. 30)



Epistocracy

1. Truth tenet: there are (minimally) true, procedure-independent, 
normative standards by which laws are to be judged

2. Knowledge tenet: some few know [and apply?] these standards 
better than others

3. Authority tenet: the normative political knowledge of the few 
warrants their exercising political authority over others over others [why not 
each other as well?]

“Epistocracy is authoritarian, not metaphorically, but literally, in 
advocating a firm of elite rule.  Advocates of democracy, and 
other enemies of despotism, will want to resist…[it].” (p. 30-31)



General Acceptability Criterion

“No one has authority or legitimate coercive power over 
another without a justification that could be accepted by 
all qualified points of view.” (p. 33)



Epistocracy [2.0]

1. General acceptability tenet: there are generally 
acceptable, procedure-independent, normative 
standards by which laws are to be judged

2. Revised knowledge tenet: some few know these 
standards better than others

3. Revised authority tenet: the normative political 
knowledge of the few warrants their exercising political 
authority



“No Invidious Comparisons” Move

“No invidious comparisons among citizens with respect 
to their normative political wisdom can pass the 
appropriate general acceptability criterion (yet to be 
specified) of political legitimacy.”

Epistocracy 2.0 is blocked because “any particular 
person or group who might be put forward as such an 
expert would be subject to controversy, and qualified 
controversy….” (p. 36)



The Spectre of Philosophical Anarchism

“The category [of the qualified points of view] is not to be defined 
with the aim of guaranteeing that there will be any justifications 
acceptable to all qualified points of view.”

“Isn’t it also contestable among qualified points of view whether 
majority rule is the epistemically best arrangement?  That is, couldn’t 
there be qualified disagreement all around?”(p. 36)

[Query: Couldn’t someone qualifiedly disagree with the claim that 
normative consent can ground legitimate political authority?]



An Argument?

“The presumption against invidious comparisons, and 
favoring universal suffrage, is warranted by the qualified 
acceptability requirement, and this does not beg the 
[legitimate authority?] question in favor of democracy.  
This vindicates my suggestion that universal suffrage 
achieves a certain default status, not subject to the same 
burden of justifications that invidious comparisons are.”
(p. 38)
“I don’t mean that democratic arrangements are free of 
the qualified acceptability requirement.” (p. 37)



Epistocracy

Universal suffrage

Universal consent

Invidious comparison

Normative consent



Qualified Acceptability
Criterion

Presumption against 
invidious comparisons

Presumption favoring 
universal suffrage



Chapter 3
An Acceptability Requirement



Our story so far….

“My argument in this book is…that democracy will be the best 
epistemic strategy from among those that are defensible in terms
that are generally acceptable.  If there are epistemically better 
methods, they are too controversial—among qualified points of 
view…—to ground legitimately imposed law.  A requirement of 
acceptability, then, plays, a crucial role….” (p. 42)

“There is a very attractive family of principles, which I call 
acceptability requirements, that will tend to block [sic] the 
expert/boss inference, and so tend to stand in the way of the usual 
manner of defending epistocracy….only some will actually do the 
work that my larger argument requires: especially, blocking [sic] 
epistocracy but not blocking epistemic arguments for democracy.”
(p. 40)



Impertinent query

If it is fallacious to argue from the premise that “X is an expert with 
regard to Y” to “X is boss [viz. a legitimate authority] with regard to 
Y,” what can it mean to suggest that some principle P from family F
is needed to “block” the inference from “X is expert” to “X is boss”?

Generally, to say that principle P “blocks” an inference is to say that 
the inference is valid where P does not block it.

Perhaps what Estlund means is that the inference is valid if, but only 
if, principle P is satisfied.

But in that case we are owed an argument of the form:

(Expertise & Acceptability) � Bosshood



Impertinent query continued

Moreover, the argument of the form:

(Expertise & Acceptability) � Bosshood

ought to be held to the same “acceptability” principle P 
from family F as that invoked to “block” the inference 
from bare expertise to bosshood.



Liberal Principle of Legitimacy (Rawls)

“Our exercise of political power is fully proper only when it is 
exercised in accordance with a constitution the essentials of 
which all citizens as free and equal may reasonably be 
expected to endorse in the light of principles and ideals 
acceptable to their common human reason” (PL p. 137)



Legitimacy despite qualified objections

“Actual laws can be legitimate even if there are qualified 
objections to the laws—as the minority will often and 
correctly believe—on the ground that there is also a 
justification for the law that is beyond qualified objection, 
such as its source in a certain procedure.” (p. 49)



Two objections to any “qualified acceptability 
requirement” (QAR)

OverEXclusion objection: any QAR (qualified acceptabilty requirement) 
is too exclusive, in that it “arbitrarily” and “wrongly excludes some 
points of view”

OverINclusion objection: any QAR that admits false doctrines into the 
qualified circle is “too inclusive”

“If both the overinclusion and overexclusion objections can be 
defeated, this would be strong support for the qualified acceptability 
approach.” (p. 45)



OverEXclusion Objection

“The overexclusion objection…holds that any QAR 
wrongly excludes some points of view.  This evidently 
means that every point of view should be counted as 
qualified….The overexclusion objection is committed to a 
highly inclusive view of which objections have the power 
to defeat a proposed justification: all of them.” (p. 45)

[Caution: elementary quantifier theory warns us against 
confusing “some” and “every”]



OverEXclusion Objection: a Straw?

V1: “Any QAR will wrongly exclude some POV (point of 
view)”

V2: “Any QAR will wrongly exclude some POV unless it 
includes every POV.”

Estlund argues against V2 rather than V1.  (pp. 45-49)



OverEXclusion Objection V2

V2: “Any QAR will wrongly exclude some POV unless it includes 
every POV.”

Estlund answers:

V2 implausibly credits bigoted objections to votes for women and 
minorities (p. 45-46)
V2 entails the “actual acceptance view”: i.e. “any actual objection is 
decisive” –this is “radical and skeptical” but not to be lightly 
dismissed, for….



Coercion Conundrum

“Any view of legitimacy must, at some point, face the 
question of why coercive enforcement is ever permitted 
against someone’s will…that is a big and difficult 
question, but not one that plagues my view any more 
than it plagues any other….I do not intend to take it up.”
(p. 48)



OverEXclusion Objection V1

V1: “Any QAR will wrongly exclude some POV (point of 
view)”

All V1 entails is that there is at least one POV that is 
wrongly excluded by any QAR that helps Estlund’s
overall argument



Does V1 succeed?

V1 succeeds by showing some one POV that is wrongly excluded by 
any QAR that can further Estlund’s overall argument.

Let POVx = “Any true POV, whatever it may be, meets the QAR.”

POVx would be wrong to exclude (as Estlund seems ready to 
concede, e.g., on p. 51, discussing the “true objection view,” viz. that 
“the only qualified objections should be true ones.”)

Any QAR that allows POVx must either a) allow as qualified all 
expertise-based objections, or b) disqualify all expertise-based 
objections that do not command unanimity within the circle of 
qualified POVs.  No such QAR is suitable to Estlund’s purpose.



Does V1 reduce to V2 ?

V1: Any non-wrongful QAR must either a) allow as 
qualified all expertise-based objections, or b) disqualify 
all expertise-based objections that do not command 
unanimity within the circle of qualified POVs.
V2 entails the “actual acceptance view”: i.e. “any actual 

objection is decisive”
The two may seem similar, but:

“Any actual objection is decisive”
�

“Any expertise-based objection is decisive”



Is the Epistemic Doing Any Work?

“My argument in this book is…that democracy will be the 
best epistemic strategy from among those that are 
defensible in terms that are generally acceptable.  If 
there are epistemically better methods, they are too 
controversial—among qualified points of view…—to 
ground legitimately imposed law.”

[Query: If “epistemically better methods” ipso facto fail 
the QAR—because “controversial” or “invidiously 
comparative” —isn’t it trivially true that democracy “is the 
best epistemic strategy from among those” passing the 
QAR?  Just as I am the tallest in the room if all the taller 
people are excluded?]



And Isn’t There Other Work to Do?

Is the argument:

(Expertise & Acceptability) � Bosshood

or rather

(Acceptability + X) � Bosshood

Where X = whatever it is that refutes the “actual 
acceptance view”



Is Democracy an Epistocracy?

“We do count people as unreasonable [unqualified] for 
failing to hold certain views, such as, perhaps, that all 
people are morally free and equal, that even reasonable 
people can disagree, and so on.  Here is one more thing 
they must accept: a certain view of who counts as 
reasonable or qualified.  We assert its moral significance
simply by saying that if you don’t accept this view of who 
is qualified, then you are not qualified.” (p.61)

[Query: Hasn’t this “certain view” also got an epistemic 
significance—namely, that only those who accept this 
view are qualified to figure out what’s politically best?  Or 
is it simply a shibboleth, a password?]



Chapter 4
The Limits of Fair Procedure



The Euthyphro Question

“Are good (or just, or legitimate) democratic outcomes 
good because they are democratically chosen, or are 
they democratically chosen because they are [thought] 
good?” (p. 65)



Core Idea of Democracy

“The core of the idea of democracy is, or at least 
includes, the idea of citizens collectively authorizing laws 
by voting for them, and/or for officeholders who make 
them.  [Thus, those] who rest some claim on the value of 
democracy [are] resting it on the value of this procedural 
arrangement: the collective authorization of the laws by 
voting.” (p. 64)



The Flight from Substance

Three versions:
1. “fair proceduralism”: “democratic arrangements are 

justified by being procedurally fair to participants [and 
subjects]…and not by any tendency…to produce 
[otherwise] good decisions. 

2. “normative social choice theory”: see chs. 4, 5
3. “deep deliberative democracy”: see ch. 5



Two Cheers (Maybe) for Fair Proceduralism

1. FP “allows us to avoid potentially messy questions about which 
independent standards should be used to judge outcomes”

2. FP not as embarrassed as more substantive accounts “if voters are 
irrational, selfish, badly informed”

“The central problem is that procedural fairness, properly 
conceived, is a very thin and occasional value…[and] morally too 
small a matter to support an account of authority and legitimacy.”

“Epistemic proceduralism…gives little or no role to procedural 
fairness, and so its defense does not depend on details about what 
fairness is.” (p. 66)



Fairness: an Occasional Value?

“To defend my choice to save my son from drowning 
rather than…the stranger next to him, it is not obvious 
that I need to show that doing so conforms to some 
appropriate standard of fairness.” (p. 67)

[Query: even if that standard simply assigns a nonzero 
value, or a “Razianly excluded” nonzero value to the 
stranger’s life?]



The “Prima Facie” Move

“This ignores the possibility that some things that could 
have been fair, but are not, do not have any vice or 
deficiency….[but] fairness is very close to 
impartiality…suppose morality is ultimately a form of 
impartiality, requiring a fair regard for every 
individual…[still] the fair regard for all…required by the 
moral point of view is often compatible with acting 
contrary to what fairness would involve in particular 
contexts…not only that it isn’t always required on 
balance, but it isn’t always even a value to go into the 
balance.  That is clearest, I think from the drowning 
example.” (p. 68)



Godwin’s Drowning Example

“I ought to have chosen to die, rather than Fenelon 
should have died…Suppose the [drowning] valet had 
been my brother, my father, or my benefactor. This 
would not alter the truth of the proposition. The life of 
Fenelon would still be more valuable than that of the 
valet; and justice, pure, unadulterated justice, would still 
have preferred that which was most valuable. Justice 
would have taught me to save the life of Fenelon at the 
expense of the other. What magic is there in the pronoun 
‘my,’ that should justify us in overturning the decisions of 
impartial truth?” --Political Justice (1797 rev.) 



Varieties of fairness

• Substantive fairness: each has his or her due.

• Retrospective, “parent procedure” fairness: Rawls’s “pure procedural 
justice”

• Prospective (substantive-tending) fairness: wise dictatorship, e.g.

• Intrinsic procedural fairness

– Noncheating fairness “does not address whether the procedure 
is…a fair one or not” – “can be put aside”

– Intrinsic procedural fairness (call it, since noncheating fairness is 
set aside): “nonretrospective nonprospective fairness of 
procedure whether or not properly run” (p. 69-70)



“Fair cooperation”

“‘Playing fair’ in ordinary language seems to refer to what 
I call noncheating retrospective fairness.  The [distinct] 
Hart/Rawls idea I will call fair cooperation.  It is not about 
the fairness of collective decision procedures at all.  See 
Hart 1955; Rawls 1964. (p 280-81 n.10)

[Query: Has fairness any role in epistemic 
proceduralism?]



Hart’s “Mutuality of Restrictions”

“When a number of persons conduct any joint enterprise according 
to rules and thus restrict their liberty, those who have submitted to 
these restrictions when required have a right to a similar submission 
from those who have benefited by their submission.  The rules may 
provide that officials should have authority to enforce 
obedience…but the moral obligation to obey in such circumstances 
is due to the cooperating members of the society, and they have the 
correlative moral right to obedience. ”

“political obligation is intelligible only if we see precisely what this 
[source of obligations] is and how it differs from the other right-
creating transactions (consent, promising) to which philosophers
have assimilated it.” (1955, p. 185) 



Rawls’s Principle of Fair Play

“Suppose there is a mutually beneficial and just scheme of social
cooperation, and the advantages it yields can only be obtained if 
everyone, or nearly everyone cooperates. Suppose further that 
cooperation requires a certain sacrifice from each person, or at least 
involves a certain restriction of his liberty. Suppose finally that the 
benefits produced by cooperation are, up to a certain point, free: that 
is, the scheme of cooperation is unstable in the sense that if any one 
persons know that all (or nearly all) of the others will continue to do 
their part, he will still be able to share a gain from the scheme even 
if he does not do his part. Under these conditions, a person who has 
accepted the benefits of the scheme is bound by a duty of fair play 
to do his part and not to take advantage of the free benefit by not
cooperating.” (1964) CP p. 122



Fairness as retreat

“Fairness as retreat [is] an account of how fairness gets 
its value…[which] would also help explain the moral 
thinness of fairness….”
“It is an important fact…that the idea of fair procedure 
would not even arise if it were common knowledge that 
everyone agreed about what the correct decision is.” (p. 
71)



The retreat

• Substantive consensus

• Substantive dissensus, expertise consensus

• Substantive, expertise dissensus, prospective procedural 
consensus

• Substantive, expertise, prospective procedural dissensus

• Intrinsic procedural fairness   (pp. 70-71)



Enter Intrinsic Procedural Fairness

“Intrinsic procedural fairness becomes a value…where 
despite the absence of any agreed way to promote 
independently good decisions, there is agreement, on 
either moral or merely pragmatic grounds, about 
affirming the equal importance of each individual.” (p. 73)
Two elements:
1. aggregativity: i.e., responsiveness to parties’ ends, 
and
2. anonymity: i.e., fungibility of parties



All the way to anonymity?

“Aggregativity should not be included in the idea of procedural 
fairness…[because no aggregative standard] is an intrinsically procedural
matter.” (p. 74)

“The departure from full anonymity amounts to a procedure-independent 
standard…holding that outcomes should vary according to what individual 
preferences are.” (p. 79)

“True [intrinsic] procedural fairness means full anonymity…it is just false 
advertising to say of any procedure that is not fully anonymous that it 
involves nothing but procedural fairness.” (p. 81)

“Majority rule is a fair procedure in an important respect: it pays no attention 
to who casts which vote.  But that is also true of a procedure that holds a 
vote and chooses one person’s vote randomly….If procedural fairness were 
the justification for majority rule, why not go all the way…and flip a coin?” (p. 
82) 



The retreat stops here

“The retreat ends with the assertion that the epistemic 
value of properly arranged democratic institutions will 
tend to produce substantively just outcomes (whatever 
those might be).  By retreating to this ground, epistemic 
proceduralism has incorporated a dimension of fairness.  
Since no one’s expertise is available, the procedure 
should be blind to a voter’s identity (no invidious 
comparisons).” (p. 84)
[Query: This is the “little or no role” referred to on p. 66?  
It doesn’t seem that Estlund has delivered on his 
promise to avoid “saying what fairness is.” It 
incorporates the substantive moral view that recognizing 
differences in expertise is invidiously comparative.]



What’s Unfair About Flipping For It?

“Majority rule is a fair procedure in an important respect: 
it pays no attention to who casts which vote.  But that is 
also true of a procedure that holds a vote and chooses 
one person’s vote randomly….If procedural fairness 
were the justification for majority rule, why not go all the 
way…and flip a coin?” (p. 82)

Estlund’s answer is that majority rule is epistemically
superior to randomly picking the winning vote.
[Query: How did the lottery get past the QAR?  Did it?]



Estlund’s Three Claims

• Majority rule is preferable to decision by lottery

• Majority rule is preferable to decision by lottery on 
grounds other than fairness

• What makes majority rule preferable to decision by 
lottery is its epistemic superiority



Neurath on Pseudorationalism

“Somebody may indeed approve the majority principle 
only because it enhances the ability to act; it is a beloved 
substitute for the unloved drawing of lots.”

--quoted in Elster 1989



Majority v. Lottery

Majority rule alternative 
The class chooses its delegate 
by checking one from a list of 
two names on a secret ballot; 
and majority rules

Lottery Alternative
Each ballot is numbered.  The 
class’s delegate is the one 
whose name is checked on the 
ballot whose number comes 
up on a “Wheel of Fortune”
spinner







Why Prefer Majority Rule?

Assume you have no knowledge of how others will vote, 
or of how informed they may be about the candidates.
After casting your vote you learn that the lottery, rather 
than majority rule, was used to pick the winner, who 
happens to be your candidate.
On what grounds might one reasonably reject this 
procedure?



Possible Objections

Morally relevant numerosity ignored [A: the majority’s likelihood of winning reflects its 
numerosity]

Outlier/catastrophe problem [A: it affects both procedures]

Voices ignored = disrespect [A: see “Unrepresentativeness,” infra]

Fructivity of numbers [A: there is no (further) magic in the adjective “more”]

Temptation to self-favor [A: If you don’t know whether you’re in the minority, you don’t 
know which procedure favors you]

Preference-satisfaction [A: to assume that majority satisfaction should rule is to assume 
majority rule—begging the question.  In any case, is this an epistemic reason?]

Unrepresentativeness [A: each is represented—compare case in which spin picks one 
voter who alone, and decisively, votes.  Even this, Elster shows, is representative in 
that each is represented by his/her chance of being “the one.”]



Trolley Problem

A runaway trolley will run over and kill 5 innocent people 
unless it is diverted onto a side-track, where it will kill 
one innocent person.  You can easily throw a switch that 
will divert the trolley, saving 5 lives at the cost of one. (P. 
Foot 1978)



Taurek’s Answer: Flip for It

That way, each has an equal, thus fair, chance of survival.  
--Taurek, J.M. 1977. Should the numbers count? Phil. & Pub. Aff. 6:293-316.

Note: Frances Kamm, in Intricate Ethics, agrees that fairness might 
require the coin flip even though the best outcome is that the 5 are 
saved at the cost of one life.

Remark: If Kamm and Taurek both think that fairness favors 
randomization rather than going with the numbers in Trolley, would 
they similarly think that (some aspect of) fairness favors Lottery over 
Majority Rule?  The cases seem isomorphic.  Moreover, what 
weighs against randomizing doesn’t seem “epistemic” but rather 
consequentialistic.



Jon Elster on Lotteries

“The basic reason for using lotteries to make decisions is 
honesty….[In conditions of] uncertainty, indifference, 
indeterminacy, and incommensurability [reason can be 
too weak to decide].” Solomonic Judgements 121 
(1989)



Super Trolley Tuesday

How would the class decide Trolley, if in the situation?

• Epistocratic pill 8
• Taurekian coin-flip 1  
• Lottery                            1
• Majority (of the 7) rule          0
• Worldwide referendum  ?
• Consultation with moral

expert of your choosing ?  [cf. “Would You Like to Be a 
Millionaire?]

[Query: If the class prefers epistocracy to majority rule in Trolley, 
why not also in Delegate?]



Chapter 5
The Flight from Substance



Intrinsic Democratic Proceduralism

“Only democratic political arrangements are legitimate, 
and the value of their being democratic does not 
depend on any qualities of democratic decisions other 
than whether they are democratic in two senses:
a) Decisions must be made by democratic procedures, 

and
b) They must not also unduly undermine or threaten 

the possibility of democratic procedure in the future.”
(p. 86)



Versions of Intrinsic Democratic Proceduralism

Exposed as not truly substance-independent in ch.4:

--“fair proceduralism”
--“normative social choice theory”

Chapter 5 examines:

--“deep deliberative democracy” (Habermas, Cohen)
--“fair deliberative proceduralism” (Waldron)



Deep Deliberative Democracy--Habermas

Habermas’s “ideal speech situation” –is it truly proceduralist?

It stipulates that basic rights constrain legitimate outcomes [cf. 
“substantive due process”].  Estlund (generously) lets this pass, 
because “the prospective standard of protecting basic liberties is 
meant to be dictated entirely by a conception of political procedures”
(p. 89)

But it legitimates outcomes counterfactually: could they have been 
reached by ideal procedures?  This is a departure from 
proceduralism, for “whether a decision is legitimate or not is always 
logically independent of the actual procedure that produced it. It is a 
substantive, procedure-independent standard in this important [sic] 
sense….In effect, [it] puts forward one or another contractualist
standard for good political choices…[thus,] values resting in actual 
democratic procedures…are not, in the end, fundamental and self-
sufficient.” (pp. 89, 90)



Deep Deliberative Democracy--Cohen

“The idea of democracy is being stretched too thin…if acceptability 
to all reasonable citizens is the core democratic requirement [--]too 
many arguments count as democracy-based.  A principle of 
democracy must surely assert something like an inalienable popular 
sovereignty, like the right of citizens actually to authorize their 
government, not merely to have a government that is justifiable from 
their point of view.” (p. 92)
[Remark: how does this objection square with the notion of 
normative consent?  Normative consent holds that one may be 
deemed to consent to what one ought to consent to, if withholding 
consent would be wrongful.  The “principle of democracy” invoked 
here would appear to block that move. ] 



Deep Deliberative Democracy--Summary

“I assume that democracy must, in some way, involve rule by the 
people, and that this is not the same as rule by others in accordance 
with proper…principles of just outcomes [which are] values that go 
beyond the value of democracy, and values upon which the value of 
democracy itself probably depends.” (p. 93)

[Remark: So, democracy is valuable insofar as it “hits the mark” in a 
way that involves the people.  Where does the “epistemic” come in? 
Is it merely probabilistic—in that the people’s involvement makes it 
likelier the target is hit?  Or is it that the people’s involvement makes 
it likelier that the target is known, and thus likelier to be hit?  The rub 
is: the people might be involved in a way that makes it likelier that 
the target is hit without their contribution being in any usual sense 
“epistemic,” e.g., if their involvement has value in itself that 
constitutes some part of the target. Cf. the “Invisible Hand.”]  



Fair Deliberative Proceduralism--Waldron

“Fair deliberative proceduralism is an unstable hybrid.  
Insofar as procedural fairness is really the point, the 
deliberation is superfluous.  Insofar as the deliberation is 
important to the theory, the view shifts away from 
procedural values and toward epistemic ones.” (p. 96)
“[This approach] has not avoided epistemic claims for 
the process after all [for it] is one that aggregates 
expression of informed preferences, not simply brute 
preferences, and the process transforms brute 
preferences into informed ones….[If Waldron] explains 
the value of [deliberation] in terms of people becoming 
better informed, this is an epistemic function….” (p. 94)



Can Waldron Slither Free?

“We might still ask whether a plausible account needs to 
take that further step and appeal to the epistemic value 
of the procedure with respect to outcomes, rather than 
(or in addition to) only with respect to the quality of the 
inputs.” (p. 95)
[N.B. This is crucial because Waldron might say 
deliberation epistemically improves only the inputs.  
����� �	
��� .  Any resulting improvement in the 
collective decision might be fortuitous, nonepistemic or, 
perhaps, constitutively just, rather than an epistemic 
approach to a procedure-independent standard of 
political justice.]



A Thought Experiment

“Giving a person the chance to enter her views into 
public deliberation prior to a majoritarian procedure can 
certainly be, as Waldron says, a way of expressing a 
kind of respect[; and] an equal chance...equal respect…. 
The question is whether this strikes us as any valuable 
form of respect even if we purge the scene of all traces 
of [collective] epistemic value.  A thought experiment is 
useful.” (p. 95)



The Thought Experiment

“It is, rather [than a question of fairness], a question of what reasons 
there might be to let collective political choice be a persuasion 
contest rather than a dart contest, or…a random choice?  To answer 
this it is necessary for a theory to bring in other values [than
procedural fairness]. The idea of fairness to views is difficult to 
understand without assuming that the goal is a deliberation or 
outcome that is more responsive to the genuine balance of 
applicable reasons.” (p. 96)

[Query: what happened to self-improvement?  What happened to 
the constitutive justice possibility?  What about improved 
compliance with an unimproved outcome?  What about 
nonepistemic responsiveness to the balance of reasons?]



Chapter 6
Epistemic Proceduralism



Correctness Theory Knocked Down

The theory: a political decision is legitimate iff it is 
correct.

“Democratic accounts of legitimacy seek to explain the 
[assumed] legitimacy of the general run of laws (though 
not [grossly unjust] ones) under favorable conditions.  
However, even under good conditions many laws are 
bound to be incorrect, inferior, or unjust by the 
appropriate objective standard.  If the choice is between 
proceduralism and correctness theories of legitimacy, 
proceduralism is vastly more plausible.” (p. 98)
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Correctness Theories Assume…

Probability supports moral judgment: One who accepts 
that the correctness of a given moral judgment is 
extremely probable all things considered has good 
reason to accept the moral judgment. (p. 105)

[Cf. Model Penal Code §2.02(7): When knowledge of the 
existence of a particular fact is an element of an offense, such
knowledge is established if a person is aware of a high 
probability of its existence, unless he actually believes that it 
does not exist.]



Correctness Theory Knocked Out

The theory: a political decision is legitimate iff it is 
correct.

“Correctness theories cannot meet the QAR.  I take this 
to be conclusive against them.” (p. 99)

“The claim that probability supports moral judgment is 
deeply problematic.  It may be false; at least it is not 
something all reasonable citizens can be expected to 
accept, as the following thought experiment suggests….”
(p. 105)





“Two Decks” Problem

Physics cards
999 correct statements
1 false statement

Claim: It would be irrational to 
consult intuition to deny or 
even doubt the statement on 
the card

Morality cards
999 correct statements
1 false statement

Claim: It would be reasonable 
to consult intuition to doubt or 
even deny the statement on 
the card –even while accepting 
that the probability that the 
statement is correct is very 
high



“Two Decks” – Two Morals

The “Probability Supports Moral Judgment” thesis, and the 
Correctness Theory that entails it, do not satisfy the QAR

“Epistemic proceduralism avoids any such difficulties, since it does 
not say that the democratic outcome is a particularly strong reason 
for a belief about what the correct outcome would be.  The reasons 
it gives the citizen are moral reasons to comply, not epistemic 
reasons to believe…[that are of more than] modest epistemic value.”
(p. 106)



What makes a view “epistemic”?

An epistemic theory of legitimacy is one that adverts to a tendency
to correctness as judged by a procedure-independent standard as a 
necessary (though not sufficient) ground of legitimacy.

A “telic” theory of legitimacy is one that that adverts to correctness 
as judged by a procedure-independent standard as a necessary 
(and perhaps sufficient) ground of legitimacy.

A “proximity” theory of legitimacy is one that adverts to closeness to 
correctness as judged by a procedure-independent standard as a 
necessary (and perhaps sufficient) ground of legitimacy.

What reason is there to prefer an epistemic to a proximity theory?



What idiot would advance a Proximity Theory?

Proximity Thesis: If having political authority entails 
claiming to do justice, then being a legitimate political 
authority entails sincerely claiming to do justice, and 
coming within tolerable limits of doing so.

--Edmundson 1998, p. 47



The Epistemic Advantage?

Principle of Transparency: To be legitimate, a political decision or process 
must be widely seen to be legitimate.

Possible premise for an argument for an epistemic theory:  Procedures that 
are and are seen to be likelier than chance to achieve correct results are 
widely (or ought to be, universally,) seen as legitimate.

N.B.: Saying merely that they are likelier fails to satisfy the 
General Principle of Transparency: To be a ground of legitimacy, a property 
P must be widely seen to be a ground of legitimacy.

Even so, why can’t Proximity Theory simply modify itself to add that the 
exercise of authority be seen to be tolerably close to correctness?



What’s “epistemic” about it?

A decision may be seen as close-enough to correctness 
independently of its being known to have been the outcome of any
particular procedure.  (This follows from the idea of procedure-
independent standards.)

A decision may also be seen as close-enough to correctness on the 
ground that it is the product of a process of decision that is 
significantly better than chance.

The problem for Estlund is that “betterness-than-chance” either is or 
isn’t coincident with the idea of “tolerable proximity.” If it is, then his 
a (Johnny-come-lately) proximity view—if not, he has to explain why 
one has a duty to obey political decisions that do just-better-than-
randomness but still don’t come within tolerable limits of being 
correct.



“The part where he takes it back….”?

“EP is one of many views that say that so long as proper 
procedures and guarantees were respected, even 
erroneous decisions will often have authority and 
legitimacy.  Still, there must obviously be limits to this.  
Some…legal commands…must be too unjust or 
otherwise over the line beyond which legitimacy and/or 
authority falls away however proper the procedure for 
making the decision may have been….A complete 
theory, then, must say something about where these 
limits lie….” (p. 110, emphasis added)
[Query: isn’t this to concede that some form of Proximity 
Theory is the true view?]



Anti-voluntarism

“The rhetoric of individual self-rule in the context of 
political authority places the bar higher than any theory 
can meet, and EP proceeds without it.  Legitimate and 
authoritative commands are plainly not compatible with 
individual self-rule….Why is [voluntarism] more plausible 
than the view that, just as we find ourselves with other 
moral obligations whether or not we consent to them, we 
might find ourselves with obligations to obey others in 
certain cases?” (p.110)
[Query: Whither QAR?  Whither “law is coercive”?]



Chapter 7
Authority and Normative Consent



Having the Cake, and Eating It Too?

“The rhetoric of individual self-rule in the context of 
political authority places the bar higher than any theory 
can meet, and EP proceeds without it.  Legitimate and 
authoritative commands are plainly not compatible with 
individual self-rule….” (p. 110)

“[Here is] a novel form of hypothetical consent theory of 
authority, based on…normative consent. If this view can 
be sustained, authority can simply befall us, whether we 
have consented to it or not.  Still, the normative consent 
approach does not separate authority from issues of 
consent completely, as some views do.” (p. 116)



Whose Default Is It?

“Consider the idea that the ‘default’ condition is the absence of 
authority.  This might only mean that there is no authority without 
consent, in which case…it begs the question [in favor of ‘no 
authority without consent’ –but it] might instead mean that there is 
no authority unless some positive moral case can be made for 
it….So understood, I accept the idea that non-authority is the 
default.  As I have argued, the QAR burdens [legitimacy and] 
authority with the need for justification in terms acceptable to all 
qualified points of view.” (p. 120)

[Remark: why is Consent Theory rapped for begging the question by 
insisting on more than “some positive moral case” for the 
justificandum while QAR Theory is not so accused despite the fact 
that it requires much more than “some positive moral case” for the 
justificandum?]



Plane Crash Example of Normative Consent

After crash, flight attendant X, to help the injured, says to passenger 
Y, “Do as I say, Y!” It would be wrong for Y to refuse.  X has 
authority to put Y under a duty to 
 by saying “Y, 
 !” ; therefore 
Consent Theory is false and X has authority over Y despite Y’s 
explicit non-consent.

Authority, or mere “leadership”?  “I…agree that…there is no 
authority present if Y may simply disobey if Y thinks the commands 
are themselves at all defective….Consider a modest error.[:]  X says 
get bandages but Y knows it is more important to get water.  Unless 
the stakes were especially high, it would be wrong for Y to decline to 
obey on that ground…[X] may be making a mistake, but she is in 
charge.”

“The duty to consent in this case concerns the potential authority’s 
expertise and capacity to guide under urgent circumstances, but 
normative consent theory is open to other grounds….” (p.125)



Two Worries About “Plane Crash”

• What has consent to do with it?  In an emergency, why 
isn’t it enough to do as one is ordered without consenting
to do so?  In other words, why isn’t following as opposed 
to obeying all that is required?

• If “knowledge” and “capacity to guide” come apart, which 
way ought one to follow?  Suppose others have begun to 
follow a decisive individual who says “Bandages!” even 
though—as the Flight Attendant figured out—the wiser 
path is to get water first.  Duty may survive error not 
because of the leader’s expertise but because of a 
capacity to lead.



The Duty of Civility (Rawls)

“We submit our conduct to democratic authority only to the extent
necessary to share equitably in the inevitable imperfections of a 
constitutional system….we have a natural duty of civility not to 
invoke the faults of social arrangements as a too ready excuse for 
not complying with them, nor to exploit inevitable loopholes….The 
duty of civility imposes a due acceptance of the defects of 
institutions and a certain restraint in taking advantage of them.  Thus 
in a state of near justice at least, there is normally a duty (and for 
some also an obligation) to comply with unjust laws provided that 
they do not exceed certain bounds of injustice.” (TJ rev. ed., p. 312)

[N.B.: for Rawls, the motivational assumption does the work, not any 
“epistemic” supposition.] 



Roommate/Stereo Example 

A case in which wrongful non-consent is null: “we are roommates, 
and you never consent to my listening to the stereo.  This is wrong  
of you and, after a certain point, null.  I should ask for your consent 
[nonetheless]….

“[T]he nullity of non-consent to authority does not permit anyone to 
do anything.  It does not even permit anyone to issue commands, 
since all it does is put someone under a duty to obey them if they 
are issued.  Whether it is permissible to issue the commands is a 
separate question. Since null non-consent to authority only creates 
authority, and does not permit any actions, then a fortiori it does not 
permit interference in [sic] my person or property.  This is as far as I 
am willing to take the matter….normative consent is an account of 
authority, saying nothing about anyone’s being permitted to do 
anything.  Normative consent (without actual consent) can establish 
authority even if it cannot establish legitimacy.” (p. 126-27)



Roommate/Stereo Considered

Estlund has this as a care of null-non-consent generating 
authority without legitimacy.
Remark: Isn’t this backward?  I am permitted to interfere 
with my roommate’s peace;  but if I command him to let 
me play music, has he really any duty to say Yes, rather 
than merely not to interfere?  And anyway what kind of 
authority can A have over B if A is not morally permitted 
to command?  
Moral: Roommate/Stereo is not a case of authority at all, 
but of legitimacy without authority.  Note also that the 
source of the legitimacy (and whatever appearance there 
may be of authority) is the implicit understanding 
between roommates that each will live and let live.



“Direct authority objection”

Objection: “Whenever it would be wrong to [refuse] 
consent to authority in light of certain facts, those same 
facts already establish authority independently of 
anything about the duty to consent.” (p. 129)

Answer: 

A “more formidable” [version of the] objection: “the duty 
to consent already depends on prior moral facts, which 
might as well be taken as the moral basis for the 
authority itself, as well as for the duty to consent”
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The “Idiom of Consent”

“It is hard to know how to decide whether whenever 
normative consent grounds authority there would always 
already be authority on other grounds, too, even though 
normative consent does not depend on such existing 
authority.  Since it is not clear how this coincidence could 
be explained by the objector, I believe he bears the 
burden of proof.
“Normative consent rejects [voluntarism while retaining] 
the idiom of consent rather than simply embracing utterly 
will-independent requirements….
“It is natural to wonder whether we are being fickle….”
(p. 130)  [or worse.]



Follow-up: Estlund’s Response to Lefkowitz

“I say that it’s interestingly asymmetrical if consent is 
sometimes null but non-consent never is….The 
asymmetry just opens up a question. After that, it does 
no argumentative work.

“[M]y airplane crash example [is not intended] to elicit 
strong predictable intuitions. (It is not like the famous 
trolley problems in that way.) Rather, it is just a story I 
can use to illustrate what it is that I want to claim.  



Estlund’s response, cont’d

“The main line of worry seems to be that I haven’t clearly 
or adequately answered what I call the direct authority 
objection, which holds that normative consent is 
superfluous…. [T]he crucial distinction is between what 
conditions materially entail authority, and what conditions 
morally ground authority. So it’s important first to see 
that these are two separate things….



The Garage Example Revisited

“The direct authority objection against my account goes 
like this: Skip the stuff about the requirement to consent. 
The basis for the authority is, directly, the fact that I have 
helped you and you need my help. Those are the 
considerations I used to ground an obligation to consent 
to authority, but the direct objection says they will always 
be adequate direct grounds without the step about 
normative consent. 
“What I have argued so far is only that the mere fact that 
those conditions are moral considerations and they 
guarantee the authority doesn’t show that they morally 
ground it directly. Let me say a little more about why we 
should think they don’t ground the authority directly. 



What Normative Consent Provides

“The obligation to do as you’re told by another person 
requires an extra justificatory element. Authority is a loss 
of freedom in a way that simple moral requirement is not. 
Normative consent theory provides an extra element…. 



Where the “Direct” Way Leads

“The decisiveness of sexual non-consent, which I grant, blocks the 
permissibility of doing something to someone. Our convictions about 
that don’t obviously bear on whether non-consent blocks authority, 
which does not involve anyone doing anything to anyone. So now
why should we think that even immoral non-consent is decisive? If, 
as I recommend, we allow that it is null, we have a basis for political 
authority in which the attractive parts of many direct approaches are 
connected to the traditional concern with consent, without being led 
by the empirical absence of actual consent to the skeptical 
conclusions of philosophical anarchism. The direct authority 
objection is left with either philosophical anarchism or proposals that 
divorce authority completely from the one moral idea that has 
always been granted to have the potential to ground authority: 
consent. 



Nullity of Immoral Non-Consent

“I need to show that immoral non-consent is null. I don’t 
expect to be establishing that as a premise and then 
moving on with the argument. Rather, I introduce this 
possibility (novel, I think) and ask whether it leads to any 
utter implausibility (I haven’t seen any argument that it 
does), and whether it would provide a new possible 
account of authority with some advantages. So, in a way, 
there’s not much more to say here. It’s the advantages 
that are really in dispute, as we’ll see….



The “Extension Problem”

“[M]y thought about actual consent views or fairness views with a 
voluntarist component is that none that I know of gets all the cases 
right. Call this the extension issue. (Solving the extension problem 
doesn’t guarantee that a genuine moral basis has been found, so 
there’s also the moral basis issue.) I’m not thinking of normative 
consent as giving us any clear extension, but rather that it might be 
a moral account of why some of the examples that meet the (best)
fairness account yield authority while others don’t, etc. It might give 
a unified explanation of the extension, and of why it doesn’t exactly 
fit any of the other accounts, while still accepting the moral 
relevance of many of the factors those other accounts point to. But 
this (the umbrella idea) is just an idea, not an argument.”



Follow-up: Estlund’s Response

Wrongfulness of non-consent to authority => 
Nullity of non-consent to authority => 
[Normative] consent to authority => 
Authority of consentee

Query: Isn’t it simply a mistake to think that the wrongness 
of X’s failing to 
 entails that X’s moral situation is 
exactly what it would be if X had 
 ed?

Example: X wrongly refuses to give $5 to Y.  X has not 
given $5 to Y.



Chapter 8
Original Authority and the 
Democracy/Jury Analogy



“Prejuria”

“A group of citizens has invented a system whereby a panel of six
citizens is randomly chosen and to hear the case…and to make a 
decision whether the named punishment [i.e., designated by “well-
known” but unenforced “rules”] shall be imposed or not.” (p. 138)

“[Such a] jury trial system…has original authority [i.e., authority that] 
depends neither on anyone’s consenting to it nor on the system’s 
being authorized by any prior political procedure” (p. 136) 

“There is no qualified disagreement with the proposition that the jury 
system will be more likely to promote substantive justice than the 
anarchic arrangement.” (p. 139) “The primary purpose of a public 
justice system is not punishment but exoneration.” (p. 141)  
[Query: how is system favoring false exonerations going to do better 
at substantive justice, i.e., punishing all and only the guilty?]



Antivigilante Principle

“When there is a system that serves the purposes of 
judgment and punishment without private punishment, 
then private punishment is morally wrong.”
“I will simply assume that the principle is true.” (p. 140)

“Reverse vigilantism—privately exonerating the 
erroneously convicted person…is less unattractive than 
vigilantism….”
“I will leave open whether there is also an anti-reverse 
vigilantism principle….” (p.141; but cf. p. 158)



Locke’s “Natural Executive Right”

Three worries:
1.  Locke’s argument is consequentialistic, and so the 

principle is affected by the usual act/rule difficulty.  
2. Can the asymmetry of anti-vigilante/anti-reverse-

vigilante stand?  Allowing reverse vigilantism would 
nullify the consequentialistic advantages of a “system”
of punishment.

3. As to the “spontaneous jury” — the exemplar of “original 
authority”—shouldn’t we ask the Boingy Baxter 
question: 

“Is dis a system?”



Authority is….

“Authority is the moral power to require or forbid actions, 
not merely the moral power to do things that happen to 
result in requirements or prohibition….”

“A side-effect [power] is one where a requirement or 
prohibition is the result of certain acts…but where they 
are no part of the point of the act.”

“We want to know that the moral power that the juries 
have to prohibit private punishment is not just a side-
effect power.” (p. 143)



Authority v. “Side-effect power”

Is authority meant to be a “main-effect power,” such that 
X by 
 ing exercises authority over Y by iff X by 
 ing
brings it about that Y has a duty and X’s point in 
 ing is 
to impose on Y that duty?
Analytically, this fails.  If drowning X calls out “Help me!”
to Y, X’s point may be to oblige Y to help him.  But this 
isn’t a case of authority.  If nihilist Queen X tells her 
subjects to pay tax, she exercises authority even though 
it is not any part of her plan to impose moral duties.
Razian exclusionary reasons might better elucidate the 
conceptual structure of authority.



An Approach to Authority

“Assume there is an obligation to fairly contribute toward 
remediation of the humanitarian problem of… juridical 
anarchy —the absence of a common system of 
judgment and punishment.”
“There are contributions of different kinds, but one kind 
will be obedience.”
“Even though my own compliance will make no 
significant difference…it would be unfair of me not to 
comply….”
“The result is authority.  The spontaneous jury system 
[sic] obtains the moral power to require or forbid….” (p. 
146)



Enter Normative Consent

“When we turn to normative consent we are not asking, 
at first, about a duty to obey, but a duty to consent to the 
new authority—a duty, not to obey, but a duty to promise 
to obey.” (p. 152)



The “General Commitment Task”

“The task of putting people under an adequate system of 
criminal justice…[is] the enforcement task.  The second 
is the task of getting people to have promised [sic] to 
obey….[this is] the general commitment task.” (p.152)
“The quasi-voluntarist constraint prevents our inferring a 
duty to obey simply from the importance of the task.  The 
importance of the general commitment task in its own 
right, then, is our next question.” (p. 153, e.a.)  [?!]
“Even if the value [of a promise] does consist in the 
promise making the [promised] act more likely…the task 
of getting people to have promised [sic] will have an 
importance that is separate from the importance of the 
enforcement task.” (p. 154)



Is this the argument?  An impertinent 
reconstruction

So, if the quasi-voluntarist constraint blocks an 
inference from the importance of task T to a duty to 
obey: 

a) divide T into subtasks t1 and t2; 
b) let t2 = getting people to have promised to obey; 
c) show that the importance of t2 � the importance of t1; 
d) infer that the importance of t2 normatively requires a 

promise to obey; 
e) conclude by deriving the duty to obey from the promise 

to obey.



Laundering Costs via “Promising”

“My view is similar to Wellman’s…but…the individual’s 
duty is not…analogous to a duty to aid [with its cost and 
efficacy provisos]…There is a hypothetical duty to accept 
the authority; this fact yields the authority of law, and 
then the duty to comply is simply based on the authority 
of law [regardless of cost and efficacy]…”

“The duty to obey…is…a duty to act as you would have 
been morally required to promise to act if you had been 
asked….The duty to aid someone because he is in need 
is more severely limited by the costs of providing aid 
than a duty to aid someone because you promised you 
would.” (pp. 154-55)



The “Cost Laundry”

“As has been known [sic] at least since Rousseau, the expected 
cost of accepting authority over you is moderated by the relatively 
small chance of having the greatest costs actually imposed on 
you…so the obligation to accept the authority, which derives from an
obligation to share in providing an important good, is not likely to run 
up against the problem of excessive cost….Some costs might be 
great enough to cancel the duty [to promise], but the relevant costs 
are not those of obedience but of accepting authority.”

“The duty to aid someone because he is in need is more severely 
limited by the costs of providing aid than a duty to provide aid
because you promised you would.” (p.155)



An impertinent analogy

John tells Jane he is going swimming.  He will need a rescue if he 
gets in trouble, but Jane could manage it.  Jane has no duty to 
rescue John at great cost.  John would rather Jane promise to 
rescue him; and if Jane does promise, the costs she would be duty-
bound to incur if a rescue became necessary would, arguably, be 
greater.

Jane is not asked and does not promise; but, as has been well 
known at least since Estlund, the expected cost of promising is 
moderated by the relatively small chance of having great costs 
imposed.  Rescue is an important good, the expected cost of 
promising is small, and so Jane has a duty to promise to rescue 
John, if asked to promise.  Jane thus has a duty to come to John’s 
rescue regardless of cost, because she would have been morally 
required to promise to rescue John had she been asked. 



Democracy/Jury Analogy

“If a trial system were only moderately reliable, but still 
the best available…its verdicts would still require our 
compliance.  We would still be required to refrain from 
being vigilantes or antivigilantes….The reliability we 
expect in larger political decisions is probably much less.  
Since the best methods available [i.e., qualified?] are 
less reliable than the best trial systems, less [reliability] is
required in order to ground authority.” (p. 158)



Chapter 9
How Would Democracy Know?



“Primary Bads” as Epistemic Benchmark

“I hope to support the conjecture that a proper 
democracy will tend to perform better than random 
across the wide range of issues…by arguing that with 
respect to the primary bads it would perform far better 
than random.” (p. 160)

“Primary bads: [unfortunate] war, famine, economic 
collapse, [unfortunate] political collapse, epidemic, and 
genocide.” (p. 163)



Concession?

“Good performance with respect to the primary bads is 
compatible with terrible performance with respect to the 
whole real truth about justice...[and] if the divergence is 
severe enough, then there might be sufficient moral 
reason to depart from the norms of public reason.  There 
is much to be said for abiding by a public view shared by 
all qualified points of view.  But in the end there might be 
more to be said, say, for saving the human race.” (p. 
163)



More Concessions?

“A…possibly disappointing point about our use of primary bads is 
that we will not…attempt to decide with any specificity whether the 
democratic arrangements recommended by democratic 
proceduralism would perform well with respect to them….” (p. 165)

“Any invidious comparison aimed at establishing…episitocracy will 
make claims of differential expertise, and so claims about expected 
(but not actually observed) performance that are open to qualified 
disagreement.  Perhaps no such qualified disagreement would be 
possible if the arrangement were put to the real empirical test, but 
we must proceed without that luxury.” (p. 167)





Condorcet Voting Paradox

yxz

xzy

zyx

C3C2C1
2/3ds prefer x to y  (C1 and C3)
2/3ds prefer y to z  (C1 and C2)
2/3ds prefer z to x  (C2 and C3)

“A process of judgment is 
reasonably held to certain 
standards, such as logical 
consistency.  Some have 
argued that a plausible list of 
these standards cannot be met 
by any rule for aggregating 
individual judgments.” (p. 180)



Tending toward truth, without judgment?

“If epistemic proceduralism needed the results of 
majority rule to count as judgments, this would be a 
serious difficulty….But this should not trouble us if we 
have independent reason for thinking that this majority 
method…is epistemically the best.  What I want is the 
best [outcome], and I do not much care whether the 
group…can be conceived as making collective 
judgments at all, much less judgments that are logically 
consistent.  If this is right, then the problems about 
aggregating individual judgments into collective 
judgments pose no trouble for epistemic proceduralism, 
which has no need for the idea of a collective judgment 
at all.” (pp. 180-81)



Chapter 10
The Real Speech Situation



“Much of democracy’s promise derives from our historical 
experience with brilliant and original forms of direct action”



Chapter 11
Why Not an Epistocracy of the Educated?



Mill: True and False Democracy

“The dangers incident to a representative democracy are 
of two kinds: danger of a low grade of intelligence in the 
representative body, and in the popular opinion which 
controls it; and danger of class legislation….We have 
next to consider how far it is possible so to organize the 
democracy as,…to do away with these two great evils, or 
at least to abate them….The common mode of 
attempting this is…through a more or less restricted 
suffrage.  But there is a previous consideration which, 
duly kept in view, considerably modifies the 
circumstances which are supposed to render such a 
restriction necessary.” (Considerations on 
Representative Government, p. 144)



Mill’s First Proposal: the Hare Plan

“Real equality of representation is not obtained unless 
any set of electors amounting to the average number of 
a constituency, wherever in the country they happen to 
reside, have the power of combining with one another to 
return a representative…. 
“According to [Thomas Hare’s] plan, the unit of 
representation, the quota of electors who would be 
entitled to have a member to themselves, would be 
ascertained by…taking averages, the number of voters 
being divided by the number of seats…and every 
candidate who obtained that quota would be returned, 
from however great a number of local constituencies it 
might be gathered.” (p.153)



Mill: Realizing Epistocracy

“Of all modes in which a national representation can 
possibly be constituted, this one [i.e., Hare’s plan] 
affords the best security for the intellectual qualifications 
desirable in the representatives….In no other way which 
it seems possible to suggest would Parliament be so 
certain of containing the very élite of the country…. (pp. 
156-58; emphasis added)

“The minority of instructed minds scattered through the 
local constituencies would unite to return a number, 
proportioned to their own numbers, of the very ablest 
men the country contains.” (p. 160)



Mill: Hare’s Plan Makes 
No Invidious Comparisons

“The only quarter in which to look for a…corrective to the instincts of 
a democratic majority, is the instructed minority; but in the ordinary 
mode of constituting democracy, this minority has no organ: Mr. 
Hare’s system provides one.  The representatives who would be 
returned to Parliament by the aggregate of minorities would afford 
that organ its greatest perfection.  A separate organization of the 
instructed classes, even if practicable, would be invidious, and could 
only escape from being offensive by being totally without influence.  
But if the élite of these classes formed part of the Parliament, by the 
same title as any other of its members…their presence could give 
umbrage to nobody….” (p. 165)



Mill: “The Suffrage”

“The true type of democracy, would be free from the 
greatest evils of the falsely-called democracies…[but] 
even [here], absolute power…would rest with the 
numerical majority….” (p.169)



Mill: Restricting the Franchise

“It is better that the suffrage should be conferred indiscriminately, or 
even withheld indiscriminately, than that it should be given to one 
and withheld from another at the discretion of a public officer.” (p. 
175)

“It is not useful, but hurtful, that the constitution of the country should 
declare ignorance to be entitled to as much political power as 
knowledge.” (p. 188)

“One of the two, as the wiser and better man, has a claim to superior 
weight: the difficulty is in ascertaining which of the two it is; a thing 
impossible as between individuals, but, taking men in bodies and
numbers, it can be done with a sufficient approach to accuracy.” (p. 
180)



Mill: Is a Lesser Franchise Insulting?

“But (though every one ought to have a voice) that every one should 
have an equal voice is a totally different proposition….[for] a higher 
figure [can be] assigned to the suffrages of those whose opinion is 
entitled to greater weight.  There is not in this arrangement any thing 
necessarily invidious to those to whom it assigns the lower level of 
influence….Every one has a right to feel insulted by being made a 
nobody….No one but a fool, and only a fool of a peculiar description, 
feels offended by the acknowledgement that there are others whose 
opinion, and even whose wish, is entitled to a greater amount of
consideration than his….It is only necessary that this superior 
influence should be assigned on grounds which he can 
comprehend, and of which he is able to perceive the justice.” (p. 
181)



Mill: Realizing Epistocracy II

“Subject to some such [experience and sincerity] condition, two or 
more votes might be allowed to any person who exercises any of 
these superior functions.” (p. 183)

“All these suggestions are open to much discussion in the detail,
and to objections which it of no use to anticipate.  The time is not 
come for giving such plans a practical shape, nor should I wish to be 
bound by the particular proposals I have made….” (p. 184)

Compare: “The more [Hare’s] works are studied, the stronger, I 
venture to predict, will be the impression of the perfect feasibility of 
the scheme and its transcendent advantages…, [the plan being] 
among the very greatest improvements yet made in the theory and 
practice of government.” (p. 155-56)



Estlund: Block that inference…

The political value of education: A well-educated 
population will, other things equal, tend to rule more 
wisely. (p. 211)

�

The epistocracy of the educated thesis: Where some are 
well educated and others are not, the polity would (other 
things equal) be better ruled by giving the well educated 
more votes. (p. 212)



The Deference Objection

“Whatever the overall long-run effect turns out to be of 
[instituting a procedure], it will not be disqualified to deny 
that it is for the best.” (p. 213)

“If Mill’s plural voting scheme loses on these grounds, 
perhaps the whole epistemic dimension of political 
argumentation loses, too.” (p. 213)

“The question, now, is whether the case for plural voting 
can be defeated on other grounds, without defeating the 
epistemic approach wholesale.” (p. 214)



The Demographic Objection

“The educated portion of the populace may 
disproportionately have epistemically damaging features 
that countervail the admitted epistemic benefits of 
education.” (p. 215)

The ____ portion of the populace may disproportionately 
have epistemically damaging features that countervail 
the admitted benefits of being ___.

The major portion of the populace may disproportion-
ately have epistemically damaging features that 
countervail the admitted benefits of being a majority.



The (More Precise) Demographic Objection

“It is not disqualified to object to any educational criterion 
for extra votes on the ground that there might be 
epistemic value in the in the perspective of the 
(relatively) disenfranchised people.” (p. 219)

“Without deriving it from any general theory of 
qualification or reasonableness, I proceed on the 
supposition that…the epistemic gain cannot reasonably 
be denied.” (id.)



Worry: Are there any epistemically
worthless perspectives?

It is not disqualified to object to any criterion for votes on the ground 
that there might be epistemic value in the in the perspective of the 
disenfranchised.

--“latent” value
--”conjectural” value

children
the “crazy”
the “vicious”
the “otherwise beyond the pale”
higher animals



Why not a Peaceable Kingdom?



Is the epistemic value of 
equal voting reasonably rejectable?

“Neither equal voting nor departures from it can be 
defended…on the basis of invidious epistemic 
comparisons.  If the task were to defend formally equal 
voting power for each citizen, we would need to turn to 
some non-epistemic consideration such as some 
suitable conception of procedural fairness or equal 
respect.  The role of the epistemic dimension might 
recede considerably.” (p. 221)



Who needs equal voting?

“[Why] suppose[] that we would…want to defend equal 
voting…[?] Here are two kinds of formally unequal voting 
arrangements that I am not so sure I would wish to 
reject:
1. the formally greater voting power possessed by 
elected legislators, appointed officials, judges…
2. the formally weightier voting power conferred by 
districting….
…equal voting is a questionable ideal, and defending it is 
no part of my aim.  (p. 221-22)



Chapter 12
The Irrelevance of the Jury Theorem



Condorcet’s “Jury Theorem”

From Wikipedia, the free encyclopedia:

“Condorcet's jury theorem is a political science theorem 
about the relative probability of a given group of 
individuals arriving at a correct decision. The theorem 
was first expressed by the Marquis de Condorcet in his 
1785 work, Essay on the Application of Analysis to the 
Probability of Majority Decisions.



Assumptions of the Jury Theorem

“The assumptions of the theorem are that a group 
wishes to reach a decision by majority vote. One of the 
two outcomes of the vote is correct, and each voter has 
an independent probability p of voting for the correct 
decision. The theorem asks how many voters we should 
include in the group.



The Theorem

“The result depends on whether p is greater than or less 
than 1/2:
* If p is greater than 1/2 (each [or the average] voter is 
more likely than not to vote correctly), then adding more 
voters increases the probability that the majority decision 
is correct. In the limit, the probability that the majority 
votes correctly approaches 1 as the number of voters 
increases.
* On the other hand, if p is less than 1/2 (each [or the 
average] voter is more likely than not to vote incorrectly), 
then adding more voters makes things worse: the 
optimal jury consists of a single voter.”



Two Ways to Raise the Average

• Raise the average by universal education
• Raise the average by excluding the below-average

Moral: the Jury Theorem is a double-edged sword, which 
epistocracy can turn to its advantage



Choosing among multiple options/candidates:
handing the k>2 cases

Plurality rule: "Choose the candidate who is ranked first by the largest 
number of voters.

Condorcet pairwise criterion: "Choose the candidate [if unique] who 
defeats [or at least ties with] all others in pairwise elections using 
majority rule.

Borda count: "Give each of the m candidates a score of 1 to m based 
on the candidate's ranking in a voter's preference ordering; that is, 
the candidate ranked first receives m points, the second one m-1, .., 
the lowest-ranked candidate one point. The candidate [if unique] 
with the highest number of points is declared the winner.



Choosing among multiple options/candidates: 
handling the k>2 cases, continued

Hare system: "Each voter indicates the candidate he ranks highest of 
the k candidates. Remove from the list of candidates the one [or in 
case of ties, ones] ranked highest by the fewest voters. Repeat the 
procedure for the remaining k-1 candidates. Continue until only [at 
most] one candidate remains. Declare this candidate [if any] the
winner.

Coombs system: "Each voter indicates the candidate he ranks lowest of 
the k candidates. Remove from the list of candidates the one [or in 
case of ties, ones] ranked lowest by the most voters. Repeat the
procedure for the remaining k-1 candidates. Continue until only [at 
most] one candidate remains. Declare this candidate [if any] the
winner.”

--from Goodin and List 2001 via Muller 1989



The k>2 cases: the good news

“Where the probability of each voter choosing the correct 
option remains at 0.51, but the number of options 
increases from k=2 to k=3, the probability of the correct 
outcome being chosen is greatly increased over that of 
the correct outcome being chosen in the two-option 
case.” (Goodin and List 2001)



The k>2 cases: the bad news

“Where the probability of each voter choosing the 
correction option drops to just over 1/k, and the 
probabilities of choosing each of the wrong ones to just 
below 1/k, all of these decision rules will require large 
electorates (larger than the computing power available to 
us allows us to analyze) in order to achieve any very 
high degree of epistemic strength.” (Goodin and List 
2001)



The k>2 cases: the consoling news

Where the probability of each voter choosing the 
correction option drops to just under 1/k, and the 
probabilities of choosing each of the wrong ones to just 
above 1/k, all of these decision rules will require large 
electorates in order to achieve any very low degree of 
epistemic strength.  (paraphrasing and interpolating 
Goodin and List 2001)



As Goodin and List put the point…

“We show that the Condorcet jury theorem can actually 
provide more comfort to epistemic democrats than 
previously imagined. Contrary to what they 
conventionally suppose, it can be extended even to 
plurality voting among many options. And contrary to 
what epistemic democrats conventionally suppose, voter 
competences can in those many-option cases drop well 
below fifty percent [N.B.: but not below 1/k] and the 
plurality winner still be most likely the correct choice.”
(Goodin and List 2001)



No drastic “Reverse Condorcet” result

“How can that be? After all, if the probability of each 
voter being right is less than half, is not the probability of 
each being wrong more than half? And in that case, 
does not the "reverse Condorcet" result set in, with a 
vengeance? The answer, of course, is simple. Under 
plurality rules the winner does not have to beat all the 
other options taken together. It has only to beat each of 
its rivals taken separately, where the opposition is 
divided k-1 ways.” (Goodin and List 2001, fn 33)



Nonepistemic advantages of majority rule

Where there are exactly two alternatives, majority rule 
uniquely satisfies the following attractive conditions:
1)  decisiveness.  No matter who prefers what, there is a 
decision (even if it is a tie);
2)  anonymity (aka “equality”).  It doesn’t matter who 
prefers what—the outcome is the same;
3)  neutrality.  The method of decision doesn’t favor 
either alternative;
4)  positive responsiveness.  If the decision is favorable 
to alternative A, or indifferent between A and B, then if a 
voter switches to A, the result is favorable to A.  (May 
1952)



“Disjunction Problem”

Suppose alternatives A, B, and C, where A is “correct” and 
probability of voter choosing A:

pr(A) = .34
pr(B) = .33
pr(C) = .33

But suppose the voter must vote on:
A or (B or C)

Is the voter’s competence enough to satisfy Condorcet conditions, 
i.e. is pr(A) � .51 ?  Obviously not.

“[M]any political alternatives, as presented for social choice, are 
disjunctive...” (p. 213).  “The disjunction problem shows that [it is 
not] an obvious or trivial assumption that voters are better than 
random,  EP, however, never makes such an assumption.  Rather, 
argument is offered for the quality of group competence directly.” (p. 
233)



“Is it an elephant?” (not “What is it?)



Better-than-random competence

“The upshot is that 
even though EP does 
not need the same 
assumption of above-
average competence 
as the jury theorem, it 
does still need above-
random competence, 
somehow interpreted, 
when it comes to 
primary bads.” (p. 235)



Chapter 13
Rejecting the Democracy/
Contractualism Analogy



Contractualism Stated

“An act is wrong if its performance under the 
circumstances would be disallowed by any set of 
principles for the general regulation of behavior that no 
one could reasonably reject as a basis for informed, 
unforced general agreement.” (Scanlon 1998, p. 153)



Distinguish Contractarianism

“Contractarianism, which stems from the Hobbesian line 
of social contract thought, holds that persons are 
primarily self-interested, and that a rational assessment 
of the best strategy for attaining the maximization of their 
self-interest will lead them to act morally (where the 
moral norms are determined by the maximization of joint 
interest) and to consent to governmental authority.”
(Stanford Encyc. Phil. “Contractarianism”)



The Dif’?:  Motivation?

“Contractarianism argues that we each are motivated to 
accept morality…‘first because we are vulnerable to the 
depredations of others, and second because we can all 
benefit from cooperation with others’.” ibid.

“Contractualism, [a] Kantian line of social contract 
thought, holds that rationality requires that we respect 
persons, which in turn requires that moral principles be 
justifi[able] to each person. Thus, individuals are not 
taken to be motivated by self-interest but rather by a 
commitment to publicly justify the standards of 
morality….” ibid.



Why Contractualism?

“I have not tried to show that every rational person must 
be committed to the aim of finding and living by 
principles that others, if similarly motivated, could not 
reasonably reject (as I might have done by, for example, 
trying to show that this aim follows from considerations 
that any rational creature must at least implicitly 
recognize).  I myself accept contractualism largely 
because the account it offers of moral motivation is 
phenomenologically more accurate than any other I 
know of….Of course, the plausibility of contractualism
depends also on its substantive implications about right 
and wrong.” (Scanlon 1998, 187-88)



Assuming Contractualism,
Why Think Democratic Procedures Track Justice?

“Similar procedures have similar outcomes: An actual 
choice procedure will tend to track justice if it is 
sufficiently like the hypothetical choice procedure 
contractualism employs…to explicate the content of 
justice.” (p. 239)

“Outcome similarity [aka the “tracking claim”]: Actual 
democratic procedures tend to produce decisions that 
would be produced in an ideal hypothetical contractualist
situation.” (id.)



The Democracy/Contractualism Analogy

“A tendency of actual democratic procedures to produce 
outcomes that are right by contractualist standards can 
realistically be pursued by promoting the similarity (in 
certain respects) of actual procedures to the procedure 
in the hypothetical contractualist situation.” (p. 239)



Primary v. Subsidiary Questions

“In contractualist theories the participants in the initial 
situation are not conceived as addressing the primary 
question.  Parties to Rawls’s original position do not ask 
themselves, ‘What is a reasonable political conception of 
justice?’ They ask…a subsidiary question, “Which of the 
proposals before me will maximize my bundle of primary 
social goods?’ Scanlon’s participants do not ask 
themselves, ‘What do we owe each other?’ but rather the 
subsidiary question, ‘Do I find this proposal acceptable in 
light of my interests (reasonably weighted) and in light of 
my aim of coming to agreement with others similarly 
motivated?’”



Why Not Ask the Primary Question?

“If [the parties] were to address the primary question, 
then the whole theoretical apparatus would fail to have 
any heuristic value in explicating the nature of justice or 
right….The conclusion to draw is that the kors we posit 
cannot themselves be applying the standard of right at 
all, contractualist or noncontractualist….It is central to 
contractualism that the reasons for which proposals in 
the hypothetical choice situation are, in Scanlon’s term, 
“personal’.” (p. 247, 248)



The Contractualist Veto

“Since contractualism ensures that even a single 
reasonable rejection is fatal to a proposal, the kors
operate, in effect, under a veto rule.” (p. 249)

“A veto power in the real world notoriously makes 
change far more difficult than stasis, and this privileging 
of the status quo has no adequate justification…. 
[Moreover] it is bound to be used inappropriately [due to 
lack of] information and rationality [if not bad motive].  
From a contractualist perspective, the problem with 
using the veto rule in actual practice is simply that it 
would often block even proposals to which there is no 
reasonable objection.” (p. 243)



Why the Analogy Fails

1. Kors ignore “primary q,” rely only on “personal reasons”
2. � Kor veto power needed: no “anonymous rejectability”
3. � By analogy, citizens ignore anonymous rejectability
4. � Under the analogy, citizens have actual veto power 
5. Unanimity is an unacceptable decision rule, in reality
6. � Proposals rejectable in ideal k situation may win 

under real-world democratic procedures (“veto gap”)
7. � Analogy is too weak to support tracking claim [aka 

“outcome similarity”



The “Fundamental Flaw”

“Contractualism’s idea of the kors reasonable 
accommodation of the claims of others is easily 
confused with the idea that each asks herself which 
proposals are beyond reasonable rejection…[but] it 
would be a misconstrual of the kind of mutual 
accommodation that contractualism posits.” (p. 256)

“Without public-interested voting and participation, it is 
hard to see how justice could be systematically 
promoted (as if by an invisible hand), since in a 
democracy—both as it is and as it should be—victims 
have no veto.” (p. 257)



Chapter 14
Utopophobia: Concession and Aspiration



Online Evaluations

https://www.gosolar.gsu.edu



“Utopophobia”

“utopophobia—the fear of normative standards for 
politics that are unlikely never to be met (There’s no 
similar epithet in moral theory generally, is there?)”
(p.14)



The “Demandingness” Objection

In the background is the so-called “demandingness”
objection to consequentialism, which requires us to 
pursue some maximand without limit.

David Sobel has argued that demandingness is not itself 
a problem for any consequentialistic theory.  The 
objection presupposes some nonconsequentialistic
account of the proper allocation of demands.

A theory that does not demand that the wealthy give ‘til it 
hurts demands that the needy hurt ‘til they give.



“Ought implies can”?
A Difficulty/Probability Distinction

“It would be misleading to call things with zero probability 
impossible…things that are unlikely or even certain not 
to happen are not necessarily difficult at all, much less 
impossible.”

“I assume that ought implies can—that if it’s impossible 
then it’s not morally required.  I do not accept the very 
different and perverse principle that if it’s unlikely, 
however possible or easy, then it’s not required.” (p. 
265)



“How bad are the facts, really?”



A Middle Path

complacent realism: “people and institutions [ought] to 
be just as they actually are already.”

moral utopianism: “posits moral standards for people or 
institutions that it is impossible for them ever to live up 
to.”

hopeless realism: “meeting the standards is possible, 
and yet there is good reason to believe it will never 
happen.”



The Problem of the Second-Best

“The world is not brought closer to the ideal by having 
institutions called for in the ideal, even though citizens 
are far from living up to that ideal.  Rather, those 
institutions only make things worse.”

“A hopeless normative conception of society might be 
collectively prescriptive…without being individually 
prescriptive at all….it remains aspirational.” (pp. 266-67)



Aspirational Theory

“A theory is aspirational in virtue of its use of standards 
or ideals that are unlikely or even certain not to be met, 
even though they are not impossible and may not even 
be difficult….
“The question is whether even an aspirational normative 
political theory should have determinate implications 
about how institutions should be arranged.
“Aspirational theory will justify and even require a 
principled reticence about institutional 
recommendations.” (pp. 270-71)



Concessive Normative Theory

“Nonhopeless theory is what we want when we want to 
know what we should do, in practice, given what people 
and institutions are actually likely to do….what we might 
call concessive normative theory in addition to 
nonconcessive [normative, aspirational] theory.  This is 
different from…complacent realism.” (p. 268)



Epistemic Proceduralism: Not Hopeless

“I do not regard my own theory as hopeless…[but] in 
order to have even the modest epistemic value it 
requires [it demands that] individuals…orient their 
participation in public deliberation toward the common 
question, ‘What ought we to do?’ There is no reason to 
believe that democratic procedures would lead to 
anything but disaster if voters looked out exclusively for 
their own interests or those of people they are especially 
close to….But as [the examples of unjust wars of 
acquisition and famine] suggest, it may be that 
democratic voters do already often vote in non-self-
interested ways….” (p. 268-69)



“Median Voter” Theorem

Assuming self-interested voting and majority rule, wealth will tend to 
be distributed downward, until no majority is below the median level 
of wealth.

“[T]he equality of franchise in a democratic society creates a 
tendency for government action to equalize incomes by 
redistributing them from a few wealthy persons to many less wealthy 
ones.” --Anthony Downs

Observation:  the fact that American voter behavior does not 
conform to the “median voter” expectation suggests—at least as 
strongly as Estlund’s examples—that voters aren’t narrowly self-
interested.  Paradoxically, the cause and further result is that power 
follows wealth in American politics.  Encouraging less self-interested 
voting behavior in real circumstances is a “second best” problem.



Keeping Standards High

“We can now refine the sense in which mirroring the 
model deliberation is not an appropriate practical 
goal….We can safely say that the model deliberation is 
practically certain not to be instantiated…[therefore] we 
should not seek to approximate it as closely as possible.  
The problem of second best takes over in all realistic 
cases [see ch. 10, “The Real Speech Situation”]….This 
is all compatible with saying (if we should decide it is 
true) that full instantiation of the model deliberation is 
something we can and should do.” (p. 275)



A “Concrete Vision of Politics”?

“If points of view get their influence on public conclusions 
by virtue of the wealth they have at their disposal, public 
reasoning will be seriously distorted unless this irrational 
element of power can somehow be countervailed in 
creative political practice….”

“Finally, where epistemic proceduralism’s aspirations are 
met—which may be unlikely, but is hardly impossible—
there is an obligation to obey the law.” (p. 20)



Week 15
Author’s Comments



Big Problem #1

Normative consent to authority in situation S (real or 
ideal) requires not only that nonconsent to authority be 
wrongful in S, but also that nonconsent to authority be 
null in S, i.e., that consent have been (normatively) given 
in S.



Normative Consent

X gives normative consent to Y with respect to Z iff either 
a) X gives actual consent or b) X would have consented 
if X acted morally correctly when offered the chance to 
consent.



Big Problem #2

Nonepistemic values give an attractive rationale for 
preferring majority rule over randomizing.



Estlund’s Three Claims

• Majority rule is preferable to decision by lottery

• Majority rule is preferable to decision by lottery on 
grounds other than fairness

• What makes majority rule preferable to decision by 
lottery is its epistemic superiority



May’s Theorem

Where there are exactly two alternatives, majority rule 
uniquely satisfies the following attractive conditions:
1)  decisiveness.  No matter who prefers what, there is a 
decision (even if it is a tie);
2)  anonymity (aka “equality”).  It doesn’t matter who 
prefers what—the outcome is the same;
3)  neutrality.  The method of decision doesn’t favor 
either alternative;
4)  positive responsiveness.  If the decision is favorable 
to alternative A, or indifferent between A and B, then if a 
voter switches to A, the result is favorable to A.  (May 
1952)



Sidestepping May’s Theorem

“Aggregativity [May’s “positive responsiveness”] should 
not be included in the idea of procedural fairness…
[because no aggregative standard] is an intrinsically 
procedural matter.” (p. 74)

Impertinent query: So what?



Big Problem #3

The nature of authority—practical and political—remains 
elusive.



Authority is….

“Authority is the moral power to require or forbid actions, 
not merely the moral power to do things that happen to 
result in requirements or prohibition….”

“A side-effect [power] is one where a requirement or 
prohibition is the result of certain acts…but where they 
are no part of the point of the act.”

“We want to know that the moral power that the juries 
have to prohibit private punishment is not just a side-
effect power.” (p. 143)



Authority v. “Side-effect power”

Is authority meant to be a “main-effect power,” such that 
X by 
 ing exercises authority over Y by iff X by 
 ing
brings it about that Y has a duty and X’s point in 
 ing is 
to impose on Y that duty?
Analytically, this fails.  If drowning X calls out “Help me!”
to Y, X’s point may be to oblige Y to help him.  But this 
isn’t a case of authority.  If nihilist Queen X tells her 
subjects to pay tax, she exercises authority even though 
it is not any part of her plan to impose moral duties.
Razian exclusionary reasons might better elucidate the 
conceptual structure of authority—but many doubt that 
Razian exclusion can avoid collapse into weighing.



Other Big Problems

4. The “Qualified Acceptability Requirement”

5. The “Democracy/Jury” Analogy

6. The “Proximity/Epistemic Tendency” Distinction

7.  The Epistemic to Authoritative Step

8.  The Authority to Legitimate Authority Step

9.  ….


