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APPEAL OF PROPOSED DEFICIENCY

RELIEF REQUESTED
Include the following information in this section:

· Total owed 

· Tax year(s) at issue 

· Grounds for exclusion of cancellation of debt income
Fictitious Taxpayer (use Taxpayer’s name; do not refer to your client as “Taxpayer”) respectfully disputes the proposed deficiency of $951.00 for the year 2005 resulting from the alleged discharge of indebtedness of $5,912.00 under I.R.C. § 61(a)(12).  Ms. Taxpayer did not have forgiveness of indebtedness income for the year 2005 because: a. the year of any forgiveness was 1999 or 2000, not 2005; and b. there is insufficient evidence of the amount of debt that was purportedly canceled.  
PROCEDURAL BACKGROUND OF TAX MATTER
Include the following information in this section:

· Filing history of the year(s) at issue

· Brief discussion of issues that gave rise to the proposed liability

· Discussion of the issuance of the notice or IRS correspondence that triggered this memo and who in the IRS issued it (Examination, Appeals, Collections) and include a copy

· Discussion of whether the client or the Clinic filed something to give rise to this memo, e.g. who filed or entered an appearance in Tax Court, the date of Counsel’s Answer, etc… and whether the Clinic entered an entry of appearance and the date of Counsel’s Answer
· Discussion of where current jurisdiction lies (Appeals, Counsel or Collections) and what transpired at the lower levels of the IRS.

Ms. Taxpayer filed a timely return for tax year 2005. (Attached as Exhibit A is a copy of Ms. Taxpayer’s 2005 1040A Account Transcript).   Fictitious Creditor filed a 1099-C reflecting cancellation of debt income.  Ms. Taxpayer does not recall receiving a 1099-C and did not include in her taxable income the 1099-C cancellation of debt income that resulted in the proposed deficiency.   A 90 day Statutory Notice of Deficiency was issued on December 24, 2007.  (Attached as Exhibit B is a copy of the 90 Day Statutory Notice).  Ms. Taxpayer requested the representation of the Low Income Taxpayer Clinic at Georgia State University College of Law (“the Clinic”), and the Clinic filed a Petition in the United States Tax Court on her behalf on March 25, 2008 (Docket No. xxxx-xx). (Attached as Exhibit C is a copy of Ms. Taxpayer’s U.S. Tax Court Petition).  The Office of Chief Counsel for the IRS filed an Answer on April 12, 2008, and the case was transferred to Appeals for resolution, which is where jurisdiction currently lies.  
STATEMENT OF FACTS
Include the following information in this section:

· Complete discussion of taxpayer and his situation in the year(s) the liability arose and currently, including age, health, education, employment, living arrangements (rent or own), family members living with taxpayer or in area, and any facts that may be important with respect to the relief that is being requested. Cover why the liability arose, ability of taxpayer to pay liability, etc.
· Have supporting documents and, whenever one exists and it is referred to, be sure that it is described, e.g. “Attached as Exhibit X is a copy of the lease that Ms. Taxpayer entered into showing that Ms. Taxpayer lived at the premises during the period  of ____ to ____.”

Ms. Taxpayer is a 41 year old single mother who, since 2000, has worked as a housekeeper at the Fictitious Hotel in downtown Atlanta making less than $15,500 per year. (Attached as Exhibit D is a copy of Ms. Taxpayer’s 2008 W2).  She rents a modest two bedroom apartment in a low income, inner city Atlanta neighborhood where she lives with and supports her two daughters, one who is attending college and one who is still in high school.
On September 25, 1997 Ms. Taxpayer entered into an agreement to purchase and finance a used 1995 Kia Sephia automobile from Fictitious Motors (Attached as Exhibit E is a copy of the agreement).   The agreement lists the price at $11,036.18 with payments of $275.00 per month to begin November 9, 1997.  
When the vehicle became inoperable during early 1999, Ms. Taxpayer contacted the dealer and was instructed to have the vehicle towed to the dealer’s retail location at her own expense.  Ms. Taxpayer did as instructed and verified via telephone the vehicle had been received.  Ms. Taxpayer never received the vehicle back from the dealer and thereafter stopped making payments on the car loan.  Experian and TransUnion Credit Reports show that Fictitious Creditor wrote off the debt in March 1999. (Attached as Exhibit F is a copy of Ms. Taxpayer’s February 2004 Experian and TransUnion credit reports reflecting the March 1999 write-off).  

On April 28, 1999 Fictitious Creditor filed a complaint in the Georgia State Court of Fictitious County suing Ms. Taxpayer for $9,792.16 of alleged principal, plus interest and attorney’s fees.  (Attached as Exhibit G is a copy of Fictitious Creditor’s Complaint).  Represented by City Legal Aid, Ms. Taxpayer filed an answer on June 2, 1999 denying the claimed indebtedness, (Attached as Exhibit H is a copy of Ms. Taxpayer’s Answer) and thereafter advised Fictitious Creditor of Ms. Taxpayer’s return of the vehicle to the dealer. Fictitious Creditor expressed a lack of interest in recovering the vehicle.  (See August 16, 1999 Letter from Fictitious Creditor’s Attorney attached as Exhibit I).  
The Legal Aid attorney also provided Fictitious Creditor with documents evidencing amounts Ms. Taxpayer had paid and requested Fictitious Creditor provide documents to support the amounts they were claiming she owed.  (See Exhibit J, September 24, 1999 Letter from Ms. Taxpayer’s Attorney to Fictitious Creditor).  Fictitious Creditor never responded to the City Legal Aid attorney and abandoned prosecution of the lawsuit.   (See Records of Phone Contact Between City Legal Aid and Fictitious Creditor, attached as Exhibit K).  Sometime in 2000, Fictitious Creditor took possession of the vehicle and claims to have sold it for $100.  (See Statement of Deficiency dated October 27, 2000, attached as Exhibit L). 

In 2005 Ms. Taxpayer, again represented by Legal Aid, filed a Motion to Dismiss Fictitious Creditor’s complaint for lack of prosecution.  (Attached as Exhibit M is a copy of Ms. Taxpayer’s Motion to Dismiss with the Civil Docket Report).  Fictitious Creditor never responded to Ms. Taxpayer’s Motion to Dismiss, and it was ultimately granted.  (Attached as Exhibit N is a copy of the Order to Dismiss).
Fictitious Creditor’s Complaint, Statement of Deficiency and Form 1099-C all reflect different amounts of alleged discharge of indebtedness.  (See copies of those documents attached as Exhibits B, G, and L).  The Complaint filed by Fictitious Creditor in 1999 stated the principal owed was $9,792.16. (See Exhibit G).  The October 27, 2000 Statement of Deficiency showed Ms. Taxpayer’s current balance at $6,597.39 and indicated the vehicle had been sold for $100. The Statement further indicated the $100 vehicle sale price reduced the “current balance” to $6,497.39, but the addition of $1,209.00 in alleged expenses increased the total deficiency to $7,706.39.  (See Exhibit L). Thereafter, Fictitious Creditor listed $5,912.00 on the 2005 Form 1099-C as the amount of debt it claimed to have forgiven. (See Exhibit B).  The amount of any alleged discharge of indebtedness is therefore in dispute based on records available.
APPLICABLE LAW

Under this section do not include facts or argument, only statements of applicable law.  The section should begin with statutory references, then cases, then regulations, then other authority.

Discharge of Indebtedness Income
The Internal Revenue Code provides for inclusion of discharge of indebtedness income under I.R.C. § 61(a)(12), if the discharge is over $600.  That section provides that a creditor can issue a 1099-C either at the time the debt is discharged or forgiven.  Internal Revenue Code Section 451 and Treasury Regulation Section 1.451-2 provide that income is includable in the year the it is credited to the taxpayer’s account, set apart for the taxpayer, or otherwise made available so that the taxpayer could have drawn upon the amount during the taxable year.  
Exclusions of Discharge of Indebtedness Income

There are certain debts that, once canceled, can be excluded from a taxpayer’s income.  Specific instances are discussed below.
Bankruptcy
Any debt discharged in bankruptcy is excluded from a taxpayer’s income.  IRC Section 108(a)(1)(A).
  [This is not an issue in this sample case, but is included for the student attorney’s consideration].
Insolvency
Pursuant to I.R.C § 108(a)(1)(B), a taxpayer does not include in his gross income any amount of discharge of indebtedness if the discharge occurs when the taxpayer is insolvent.  I.R.C § 108(a)(3) further provides that the amount excluded by the taxpayer due to insolvency may not exceed the amount by which the taxpayer is insolvent.  I.R.C. § 108(d)(3) defines the term “insolvent” as the excess of the taxpayer’s liabilities over the fair market value of the taxpayer’s assets. The amount by which the taxpayer is insolvent, if any, shall be determined on the basis of the taxpayer's assets and liabilities immediately before the discharge.  
[This is not an issue in this sample case, but is included for the student attorney’s consideration.  When this argument is used, an Insolvency Worksheet, a blank copy of which is linked to the Clinic website, should be completed.]

Calculation of Canceled Debt

The calculation of the amount of debt canceled is crucial in determining federal income tax owed.  Repossession and Abandonment are events that affect the calculation of the amount of canceled debt with respect to an automobile loan.
Repossession
The Fair Market Value (FMV) of property repossessed in satisfaction of a debt must be taken into account to reduce the total liability.  I.R.S. Publication 4681 (2007).  If property owned by the taxpayer is repossessed by the lender, the total outstanding liability owed by the taxpayer prior to the repossession must be reduced by the FMV of the property at the time of the repossession.  If any debt remaining is cancelled or forgiven, only that amount of the liability in excess of the FMV of the property may be included in a taxpayer’s gross income as cancellation of indebtedness income.  See IRS Publication 4681 (2007), Section 1, Page 3. 
Abandoned Property
Pursuant to I.R.S. Publication 4681 (2007), abandoned property is property the use and possession of which the taxpayer voluntarily and permanently gives up.  If abandoned property secures a recourse debt, the abandonment results in realized ordinary income equal to the cancelled debt.  However, gain or loss is computed similarly to repossessed property.  If the lender has knowledge that the property has been abandoned, then the lender must send the debtor a Form 1099-A with information needed to calculate the debtor’s loss from the abandonment.  The lender can avoid this responsibility if the debt is cancelled and the information regarding the abandonment is included in a filed Form 1099-C.  
Burden of Proof

In general, the IRS’s determination in a notice of deficiency is presumed correct, and the burden is on the taxpayer to prove otherwise.  Tax Court Rule 142; Welch v. Helvering, 290 U.S. 111, 11 (1933).  However, the burden may shift where a taxpayer produces credible evidence with respect to any factual issue relevant to ascertaining his income tax liability.  I.R.C. Section 7491 (a)(1).  Additionally, I.R.C. Section 6201(d) provides that in any court proceeding, if a taxpayer asserts a reasonable dispute with respect to any item of income reported on an information return, such as a Form 1099-C, and the taxpayer has fully cooperated with the IRS, the IRS has the burden of producing reasonable and probative evidence supporting the deficiency.  
In Martin v. Commissioner of Internal Revenue, T.C. Summ.Op 2009-121, 2009 WL 2381577 (U.S. Tax Ct. 2009), a taxpayer disputed the fair market value of a repossessed vehicle as listed on the lender’s Form 1099-C.  The taxpayer testified in court that the value was incorrect because the fair market value of the vehicle was higher at the time of repossession, which was three years before the issuance of the Form 1099-C.  The burden to prove the sufficiency of the 1099-C then shifted to the IRS.  Because the IRS was unable to provide evidence to disprove the taxpayer’s testimony, the court ruled in favor of the taxpayer concerning the value of the vehicle.  
APPLICATION OF THE LAW TO THE FACTS
Argue the facts of your case as they apply to the law.  New facts not should be mentioned.  All facts relied upon must be set forth in the Statement of Facts section above.

Any debt that Ms. Taxpayer owed Fictitious Creditor with respect to the loan referenced in the Form 1099-C filed by Fictitious Creditor for 2005 was forgiven in 1999 or 2000 at the latest, but not in 2005.  As shown by Ms. Taxpayer’s 2004 credit reports, Fictitious Creditor charged off the debt no later than March 1999. (See Credit Reports, attached as Exhibit E).  At that time, Ms. Taxpayer’s credit account, which was negative $9,712, was “credited” to equal zero, demonstrating Ms. Taxpayer had constructive receipt of the cancelled debt in 1999 pursuant to Treasury Regulation Section 1.451.  
In addition, Fictitious Creditor subsequently acted to affirm the cancellation of the debt when it voluntarily abandoned its prosecution of the lawsuit against Ms. Taxpayer in 2000. (See Phone Records of Phone Contact Between City Legal Aid and Fictitious Creditor; Ms. Taxpayer’s Motion to Dismiss and Order to Dismiss and the Order Dismissing Fictitious Creditor’s Complaint for Want of Prosecution, attached as Exhibits L, O and P, respectively).  
In addition, Fictitious Creditor’s actions and its incorrect calculation of the amount owed point to such sloppy record keeping by Fictitious Creditor that Ms. Taxpayer should not be saddled with income arbitrarily assigned by Fictitious Creditor.  The documentation provided by Fictitious Creditor calls into question whether Ms. Taxpayer actually received over $600 of cancelled debt which would trigger a Form 1099-C.  The documentation fails to show the outstanding liability was properly reduced by the Fair Market Value of the vehicle at the time of the repossession.  No documentation shows that the $100 allegedly received by the sale of the vehicle was the Fair Market Value of the vehicle at the date of repossession. (See Exhibits M and N).  Furthermore, the date of repossession arguably occurred when Ms. Taxpayer returned the vehicle in early 1999, not over one year later when Fictitious Creditor chose to recognize possession.  The vehicle, which had been valued at over $10,000 when sold in September 1997, likely had a Fair Market Value of much more at the time Ms. Taxpayer returned it in early 1999 than the $100 it purportedly sold for in October of 2000.  

Finally, as explained above, Ms. Taxpayer has provided credible evidence as to a reasonable dispute with respect to the income Fictitious Creditor reported on the Form 1099-C.  Absent additional evidence that would prove the sufficiency of the information Fictitious Creditor reported on the Form 1099-C, Ms. Taxpayer should not be held responsible for the income assigned her by Fictitious Creditor.  I.R.C. Section 7491 (a)(1); I.R.C. Section 6201(d); Martin v. Commissioner of Internal Revenue, T.C. Summ.Op 2009-121, 2009 WL 2381577 (U.S. Tax Ct. 2009).

CONCLUSION
State succinctly the relief you are requesting.  
Because there is insufficient evidence to substantiate either that a cancellation of debt occurred in 2005 or the correct amount of any canceled debt, Ms. Taxpayer respectfully submits that she does not owe a deficiency for the 2005 tax year stemming from the Form 1099-C filed by Fictitious Creditor.  Her tax liability for that year should therefore be zero.  
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