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REQUEST FOR INNOCENT SPOUSE RELIEF

RELIEF REQUESTED

Include in this section:
· Relief requested
· Section of code applicable
· Tax year request applies to

Taxpayer respectfully submits Form 8857, Request for Innocent Spouse Relief (and Separation of Liability, and Equitable Relief) under 26 U.S.C. § 6015(f) and this statement in support of the request to seek relief from joint and several liability on joint returns filed for tax years 1993, 1994, 1995, 1996 and 1997. Taxpayer is eligible to be considered for equitable relief because: (1) she satisfies the threshold conditions set forth in Revenue Procedure 2003-61, (2) there are a preponderance of factors in favor of relief, (3) there are no factors present against relief and (4) she is not eligible for relief under 26 U.S.C. § 6015(b) or (c).

	PROCEDURAL BACKGROUND OF TAX MATTER

Include the following information in this section:
· Filing history of the year or years at issue
· Brief discussion of issues that gave rise to the liability
· Discussion of the issuance of the notice or IRS correspondence that triggered this memo and who in the IRS issued it (Examination, Appeals, Collections) and include a copy
· Discussion of whether the client or the Clinic filed something to give rise to this memo, e.g. who filed or entered an appearance in Tax Court, the date of Counsel’s Answer, etc…and whether the Clinic entered an Entry of Appearance and the date of Counsel’s Answer.
· Discussion of where current jurisdiction lies (Appeals, Counsel or Collections) and what transpired at lower level of IRS.
· Discussion if this is a 6015(f) case and the 2 year period from collection has expired, discuss the circumstances as there is no longer a 2 year rule for 6015(f).

STATEMENT OF FACTS

Taxpayer is a 71 year old widow who lives alone in her mortgaged home and suffers from severe medical infirmities. Her only source of income is social security. She has been diagnosed with osteoporosis. The treatment for osteoporosis is life-long. A major symptom of osteoporosis is chronic pain. Additionally, osteoporotic fractures, particularly those of the hip or spine, occur frequently in older women and often lead to significant pain and disability.

Taxpayer also suffers from recurring digestive disorders for which she is also being treated. She takes several medications on a regular basis: Actonel and OS-CAL for osteoporosis, Zantac for a recurring digestive disorder, and aspirin for bone pain.

In 2000, the Taxpayer's spouse died at the age of 68 from diabetes. He had suffered for over 20 years from the effects of this disease. Taxpayer’s spouse operated a business, C.D.S., Inc., delivering videotapes and cassette tapes to retail outlets. This company, a “one-man operation”, was incorporated under Federal Tax ID # XX-XXXXXXX. Upon a drastic cut in his pay by his employer and his simultaneously becoming too ill to work, Taxpayer’s spouse retired in 1998 at the age of 66.

During the taxable years 1993 through 1997, Taxpayer and spouse filed joint tax returns and an underpayment of tax resulted. The taxpayer had no knowledge that her husband was not paying the resulting tax liability in full. The taxpayer has only a ninth grade education level. During the period involved, she did not work, nor did she have any income other than social security. In addition to not being responsible for any earned income during these years, the Taxpayer had no control over the finances of the home. She had access to the joint bank account solely for the purpose of writing checks to cover the mortgage, groceries, and utilities. Taxpayer’s spouse deposited his earnings and paid for all other expenses, including all expenses related to his business activities.

The taxpayer was unaware of the tax liabilities as a result of her husband's
underpayment of taxes until 1998 when an IRS Collections Agent visited her home to collect the tax liabilities. She does not remember what month during 1998 the agent visited her home. She states that the agent conversed mainly with Taxpayer’s spouse. At this time, Taxpayer’s spouse had retired due to his sickness and the B’s only source of income was social security. At the end of the IRS Collections Agent’s visit, the taxpayer thought that the IRS was going to eliminate the tax deficiencies because they were “uncollectible”. She states that the agent asked about Taxpayer’s spouse’s job and Taxpayer’s spouse told the agent that his salary had been cut drastically the year before he retired. The taxpayer states that she thought that the agent said “if you don’t make any more than that and your health is going down, you can’t pay”. According to the taxpayer, the agent asked about how much money her husband got from selling his business. She says her husband told the agent he got $500.00 for his truck
The truck was over 20 years old. She states that since the agent never came back any more she thought the discussions with the agent had resolved the problem.

Taxpayer’s spouse died in March 2000. Taxpayer’s current income is solely from Social Security in the amount of $1,198.00 per month. Her monthly expenses include: $405.00 mortgage payment, $315.00 operating expenses for her car (National Standard), $77.00 car insurance, $41.00 phone; $391.00 food, clothing and other items (National Standard), $32.00 homeowner’s insurance, $27.00 water, sewer and sanitation charges, $55.00 Georgia Power, and $101.00 Natural Gas. These expenses total $1444.00 per month. The result is that the taxpayer has no disposable income and, in fact, incurs a $256.00 per month deficiency. She has one daughter who helps her with living expenses.

The taxpayer’s two bedroom home built in 1964 is her only asset. The taxpayer is not able to pay for any extraordinary expenses. For example, the taxpayer’s daughter bought her a new dishwasher recently when the old dishwasher failed. The taxpayer is often in back pain due to osteoporosis and arthritis and has difficulty standing or walking for long periods. Consequently, she and her daughter deemed the dishwasher a necessary expense. The taxpayer’s daughter also assists her mother by driving her to various appointments.

The taxpayer has a balance due on the mortgage of her home of approximately $20,000.00 leaving equity of approximately $92,000.00. She is unable to borrow any additional funds with the house as collateral because of her limited income. While there is equity in the home, the taxpayer has anticipated leaving her house to her daughter as repayment for the services she has provided and to reimburse her for the material items and monetary gifts to cover living costs that she has provided since Taxpayer’s spouse’s death and will have to provide in the future. This arrangement is understood by her daughter.

The taxpayer requests Equitable Relief of all tax liabilities existing from the tax years 1993, 1994, 1995, 1996, and 1997 as she was not responsible for the tax liabilities that accrued due to her deceased husband's underpayment of taxes. She had no income during those years to contribute to the joint tax return and had no control over the finances of her husband's business, which was the source of the taxable income.

APPLICABLE  LAW
Under this section don’t put facts, only law.  The section should begin with statutory references, then cases, then regulations, then other authority.

26 U.S.C. § 6015 provides relief in certain circumstances from the joint and several liability imposed by § 6013(d)(3).
Equitable relief is available under § 6015(f) if certain threshold conditions are satisfied. Revenue Procedure 2003-61 sets out the threshold requirements for relief and the factors under which relief is ordinarily granted.

The Service may relieve a requesting spouse who satisfies all the applicable threshold conditions set forth below of all or part of the income tax liability under section 6015(f), if, taking into account all the facts and circumstances, the Service determines that it would be inequitable to hold the requesting spouse liable for the income tax liability. 

The threshold conditions are as follows:

	(1) The requesting spouse filed a joint return for the taxable year for which 	he or she seeks relief.

	(2) Relief is not available to the requesting spouse under section 6015(b) 	or (c).

	(3) The requesting spouse applies for relief no later than two years after 	the date of the Service's first collection activity after July 22, 1998, with 	respect to the requesting spouse. Regulation §1.6015-5(b)(2)(i) contains a 	definition of collection activity. However, the Regulation has been
 	superseded in so far as it applies to 6015(f) l. There is now no 2 year
	limitation period under 6015(f) for submitting a request for Innocent
 	Spouse Relief.  See Web page discussion of this issue and incorporate as
 	needed. 

	(4) No assets were transferred between the spouses as part of a 	fraudulent scheme by the spouses.

	(5) The non-requesting spouse did not transfer disqualified assets to the 	requesting spouse. If the non-requesting spouse transferred disqualified 	assets to the requesting spouse, relief will be available only to the extent 	that the income tax liability exceeds the value of the disqualified assets. 	For this purpose, the term "disqualified asset" has the meaning given the 	term by section 6015(c)(4)(B).

	(6) The requesting spouse did not file or fail to file the return with 	fraudulent intent.

	(7) The income tax liability from which the requesting spouse seeks relief 	is attributable to an item of the individual with whom the requesting spouse
 	filed the joint return (the "non-requesting spouse"), unless one of the
 	following exceptions applies:

          		(a) Attribution solely due to the operation of community property 			law. If an item is attributable or partially attributable to the
   		requesting spouse solely due to the operation of community
property law, then for purposes of this revenue procedure, that item
 (or portion thereof) will be considered to be attributable to the non-
requesting spouse.

  	(b) Nominal ownership. If the item is titled in the name of the 
   	requesting spouse, the item is presumptively attributable to the
                   		requesting spouse. This presumption is rebuttable
(c) Misappropriation of funds. If the requesting spouse did not
know,and had no reason to know, that funds intended for the  payment of tax were misappropriated by the non-requesting spouse for the non-requesting spouse's benefit, the Service will consider granting equitable relief although the underpayment may be attributable in part or in full to an item of the requesting spouse. The Service will consider relief in this case only to the extent that the funds intended for the payment of tax were taken by the non-requesting spouse

   		(d) Abuse not amounting to duress. If the requesting spouse
 		establishes that he or she was the victim of abuse prior to the time
 		the return was signed, and that, as a result of the prior abuse, the
 		requesting spouse did not challenge the treatment of any items on
 		the return for fear of the non-requesting spouse's retaliation, the
 		Service will consider granting equitable relief although the
 		deficiency or underpayment may be attributable in part or in full to
 		an item of the requesting spouse

The Circumstances under which the Service ordinarily will grant equitable relief are these:
(1) If an income tax liability reported on a joint return is unpaid, the Service
 ordinarily will grant equitable relief under  in cases in which
all of the following elements are satisfied:

          (a) On the date of the request for relief, the requesting spouse is
 	no longer married to, or is legally separated from, the non-
           requesting spouse, or has not been a member of the same
 	household as the non-requesting spouse at any time during the 12-
	month period ending on the date of the request for relief.

          (b) On the date the requesting spouse signed the joint return, the
 	requesting spouse had no knowledge or reason to know that the 
 	non-requesting spouse would not pay the income tax liability
  	requesting spouse must establish that it was reasonable for the
 	requesting spouse to believe that the non-requesting spouse would
pay the reported income tax liability. If a requesting spouse would
otherwise qualify for relief under this section, except for the fact that the requesting spouse's lack of knowledge or reason to know relates only to a portion of the unpaid income tax liability, then the
             		requesting spouse may receive relief to the extent that the income
             		tax liability is attributable to that portion.

(c) The requesting spouse will suffer economic hardship if the
 	Service does not grant relief. The Service will base its
 	determination of whether the requesting spouse will suffer
 	economic hardship on rules similar to those provided in Treas. Reg.
 	§301.6343-1(b)(4). After the requesting spouse is deceased, there
 	can be no economic hardship. 

     		(2) Relief is then subject to the following limitation: If the Service adjusts
 		the joint return to reflect an understatement of income tax, relief will be
           	available only to the extent of the income tax liability shown on the joint
 		return prior to the Service's adjustment.

          The following is a nonexclusive list of factors that the Service will consider in determining whether, taking into account all the facts and circumstances, it is inequitable to hold the requesting spouse liable for all or part of the unpaid income tax liability or deficiency, and full or partial equitable relief under section 6015(f) should be granted. No single factor will be determinative of whether to grant equitable relief in any particular case. Rather, the Service will consider and weigh all relevant factors, regardless of whether the factor is listed below.

The factors that may be relevant to whether the Service will grant equitable relief include, but are not limited to, the following:

     (i) Marital status. Whether the requesting spouse is separated (whether legally
         separated or living apart) or divorced from the non-requesting spouse. A
         temporary absence, such as an absence due to incarceration, illness,
         business, vacation, military service, or education, shall not be considered
         separation for purposes of this revenue procedure if it can be reasonably
         expected that the absent spouse will return to a household maintained in 
         anticipation of his or her return.  Regulation §1.6015-3(b)(3)(i) contains a 
         definition of a temporary absence.

    (ii) Economic hardship. Whether the requesting spouse would suffer economic
         hardship if the Service does not grant relief from the income tax liability.

   (iii) Knowledge or reason to know.

         (A) Underpayment cases. In the case of an income tax liability that was
         properly reported but not paid, whether the requesting spouse did not know 
         and had no reason to know that the non-requesting spouse would not pay the
         income tax liability.

         (B) Deficiency cases. In the case of an income tax liability that arose from a
         deficiency, whether the requesting spouse did not know and had no reason
         to know of the item giving rise to the deficiency. Reason to know of the item
         giving rise to the deficiency will not be weighed more heavily than other 
         factors. Actual knowledge of the item giving rise to the deficiency, however, 
         is a strong factor weighing against relief. This strong factor may be 
         overcome if the factors in favor of equitable relief are particularly  
         compelling. In those limited situations, it may be appropriate to grant relief 
         under section 6015(f) even though the requesting spouse had actual 
         knowledge of the item giving rise to the deficiency.

         (C) Reason to know. For purposes of (A) and (B) above, in determining 
         whether the requesting spouse had reason to know, the Service will
         consider the requesting spouse's level of education, any deceit or
         evasiveness of the non-requesting spouse, the requesting spouse's degree 
         of involvement in the activity generating the income tax liability, the  
         requesting spouse's involvement in business and household financial 
         matters, the requesting spouse's business or financial expertise, and any 
         lavish or unusual expenditures compared with past spending levels.

   (iv)  Non-requesting spouse's legal obligation. Whether the non-requesting
          spouse has a legal obligation to pay the outstanding income tax liability 
          pursuant to a divorce decree or agreement. This factor will not weigh in  
          favor of relief if the requesting spouse knew or had reason to know, when 
          entering into the divorce decree or agreement, that the non-requesting 
          spouse would not pay the income tax liability.

    (v) Significant benefit . Whether the requesting spouse received significant 
          benefit (beyond normal support) from the unpaid income tax liability or item 
          giving rise to the deficiency. 

   (vi) Compliance with income tax laws. Whether the requesting spouse has 
         made a good faith effort to comply with income tax laws in the taxable         
         years following the taxable year or years to which the request for relief       
         relates. 

Factors that, if present in a case, will weigh in favor of equitable relief, but will not weigh against equitable relief if not present in a case, include, but are not limited to, the following:

     (i) Abuse. Whether the non-requesting spouse abused the requesting spouse. 
         The presence of abuse is a factor favoring relief. A history of abuse by the 
          non-requesting spouse may mitigate a requesting spouse's knowledge or 
          reason to know.

     (ii) Mental or physical health. Whether the requesting spouse was in poor 
[bookmark: _GoBack]          mental or physical health on the date the requesting spouse signed the  
          return or at the time the requesting spouse requested relief. The Service 
          will consider the nature, extent, and duration of illness when weighing this 
          factor.


APPLICATION OF LAW TO FACTS

New facts should not be mentioned.  All facts must be set forth in the “Facts” section.

The taxpayer satisfies the threshold conditions described in Revenue
Procedure 2003-61 since
:
(1) she filed a joint return for the taxable years for which relief is sought;

(2) relief is not available to her under § 6015 (b) or 6015 (c) since the liability results from an underpayment rather than an understatement of tax;

(3) she is requesting relief no later than 2 years after the date of the Service’s first collection activity after July 22, 1998 (no collection activity has occurred within the meaning of the statute1);

(4) the liability remains unpaid;

(5) no assets have been transferred to the requesting spouse by the non-requesting spouse as part of a fraudulent scheme (the non-requesting spouse is deceased as of March 2000); and

(6) the taxpayer did not file the returns with fraudulent intent (evidenced by thefact that all income was reported on the tax returns).

With respect to factors in favor of relief the non-requesting spouse was deceased as of March 2000.  Furthermore, at the time the return was signed, the requesting spouse had no knowledge or reason to know that the tax would not be paid.  The taxpayer’s husband owned and operated the business, C.D.S. He earned and reported the income, and the taxpayer left all the financial matters to him. The taxpayer only wrote checks for the mortgage payments and household bills. In addition, when the taxpayer did find out as a result of a visit from an IRS agent that there were unpaid tax liabilities, she believed that the liabilities were not going to be collected due to her husband’s retirement, health and low income level.

Also in favor of relief is the fact that the requesting spouse will suffer economic hardship if relief is not granted.

The taxpayer is elderly and her only asset is her home. She already
incurs a $256.00 per month deficiency in income after minimal expenses. As
she experiences cost-of-living increases in expenses plus inevitable additional
expenses for personal care, she will need to borrow more from her daughter to
cover those expenses. Expenses for nursing home care alone could consume
the balance of the equity in Taxpayer’s home. Taxpayer only has one
daughter who bears the financial burden of providing housing and personal
care for Taxpayer in excess of Taxpayer’s social security income.

Finally, relief should be available because all of the unpaid liability results from taxes due on the earned income of the non-requesting spouse’s business.

	Factors against relief are not present.  The requesting spouse did not experience any extraordinary gain from the nonpayment of this tax liability.  Taxpayer made mortgage payments and paid only household bills from her husband’s business income. There was no discretionary income that resulted from her husband’s non-payment of tax. The taxpayers made no extraordinary expenditures for their benefit because of the non-payment of tax. The taxpayers maintained a very simple life-style with no accumulation of wealth or extravagant expenditures. In addition, here, the taxpayer’s good faith has been exhibited by the fact that she paid the 1998 tax liability in full and has continued to file returns and has incurred no additional tax liability.

Conclusion

Taxpayer respectfully requests that she be relieved of the responsibility for paying tax, penalties and interest resulting from an underpayment of tax. Taxpayer submits that she is eligible for equitable relief under § 6015(f) because: (1) she does not qualify for innocent spouse relief or separation of liability under § 6015 (b) or (c); (2) it is unfair for the IRS to hold her liable for the understatement of tax taking into account all of the facts and circumstances; (3) the taxpayer’s spouse is deceased and, therefore, it is evident that there was no transfer of assets as part of a fraudulent scheme or for the purpose of avoiding payment of tax and (4) the tax returns were not filed with the intent to commit fraud.

The taxpayer was not responsible for the tax liabilities that accrued due to her deceased husband’s underpayment of taxes. The taxpayer’s only asset is her home and it would be unfair for the IRS to require her to pay the liabilities incurred by her deceased husband.
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