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ABSTRACT: A Seventh Circuit panel held June 8 that the Tax Court was wrong to invalidate a Treasury regulation requiring individuals seeking equitable innocent spouse relief to file a claim with the IRS within two years of the start of a collection action.

SUMMARY: 
 
Published by Tax Analysts(R)
 
A Seventh Circuit panel held June 8 that the Tax Court was wrong to invalidate a Treasury regulation requiring individuals seeking equitable innocent spouse relief to file a claim with the IRS within two years of the start of a collection action. (Cathy Marie Lantz v. Commissioner, No. 09-3345 (7th Cir. Jun. 8, 2010).)
 
A divided Tax Court previously held invalid reg. section 1.6015-5(b)(1), in which the government established a two-year limitations period for claiming innocent spouse relief under section 6015(f) similar to the limits in sections 6015(b) and (c). The court majority held that the IRS erred in denying Lantz's request for equitable relief when she failed to request relief within two years of the first collection action.
 
Applying the two-part Chevron test for judicial deference to agency rulemaking, the Tax Court concluded that the absence of a two-year filing period in section 6015(f) meant that Congress's "audible silence" on the issue meant that no limitations period was intended. The court also said that even if the statute was ambiguous, the regulation was an impermissible construction of the statute.
 
Several Tax Court judges dissented from the opinion, disagreeing that Congress's silence spoke directly to the issue of the statute of limitations for section 6015(f).
 
Writing for the unanimous circuit panel, Judge Richard A. Posner reversed the Tax Court and remanded the case, holding that the circuit "would not accept 'audible silence' as a reliable guide to congressional meaning." The panel criticized the Tax Court's rationale of inferring no limitations period if not made explicit in the statute, saying "that is not how statutes that omit a statute of limitations are usually interpreted."
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A Seventh Circuit panel held June 8 that the Tax Court was wrong to invalidate a Treasury regulation requiring individuals seeking equitable innocent spouse relief to file a claim with the IRS within two years of the start of a collection action. (For Cathy Marie Lantz v. Commissioner, No. 09-3345 (7th Cir. Jun. 8, 2010), see Doc 2010-12604.)
 
A divided Tax Court previously held invalid reg. section 1.6015-5(b)(1), in which the government established a two-year limitations period for claiming innocent spouse relief under section 6015(f) similar to the limits in sections 6015(b) and (c). The court majority held that the IRS erred in denying Lantz's request for equitable relief when she failed to request relief within two years of the first collection action. (For the Tax Court opinion, 132 T.C. No. 8 (Apr. 7, 2009), see Doc 2009-7979 or 2009 TNT 65-8.)
 
Applying the two-part Chevron test for judicial deference to agency rulemaking, the Tax Court concluded that the absence of a two-year filing period in section 6015(f) meant that Congress's "audible silence" on the issue meant that no limitations period was intended. The court also said that even if the statute was ambiguous, the regulation was an impermissible construction of the statute.
 
Several Tax Court judges dissented from the opinion, disagreeing that Congress's silence spoke directly to the issue of the statute of limitations for section 6015(f).
 
Writing for the unanimous circuit panel, Judge Richard A. Posner reversed the Tax Court and remanded the case, holding that the circuit "would not accept 'audible silence' as a reliable guide to congressional meaning." The panel criticized the Tax Court's rationale of inferring no limitations period if not made explicit in the statute, saying "that is not how statutes that omit a statute of limitations are usually interpreted."
 
Agencies have wide latitude in creating their own administrative deadlines, Judge Posner said, so the Treasury Department "was doing nothing unusual" in promulgating the regulation adopting a two-year window for making equitable relief claims from tax liability on a joint return. Congress's failure to clearly indicate a claim filing deadline "is not a compelling argument that Congress meant to preclude the Treasury Department from imposing a deadline," he wrote. Although subsections (b) and (c) of the statute -- dealing with procedural matters -- explicitly institute a two-year period after the IRS begins collection efforts in which to seek relief, the equitable nature of subsection (f) meant that "the details of the safety valve were left to the Treasury Department to work out," he said.
 
Because subsection (f) does not mandate that the IRS provide relief in response to an innocent spouse claim, the "discretionary relief" provision presumes "the power to make such exclusions is implicit in the grant of rulemaking authority," Judge Posner said. He held that Treasury had devised "appropriate substantive standards" in coming up with a filing deadline. When Congress hands an agency a blank check in the form of discretionary relief, "one of the blanks on the check is the deadline for applying for such relief," he said.
 
Judge Posner noted that not only was Treasury's expansive authority to issue regulations under section 6015(f) express, but that "Congress does not have the time or knowledge to formulate comprehensive rules for its administration." Thus, while the application of the regulation to Lantz's case resulted in a "harsh" outcome, Treasury's limitations period "must be upheld unless unreasonable," he wrote.
 
The circuit court observed that Lantz might have other remedies to prevent collection of the joint tax liabilities by seeking a release of a levy because of economic hardship. "We can at least hope that the IRS knows better than to try to squeeze water out of a stone," the court said.
 
Steve Johnson, a law professor at the University of Nevada, Las Vegas, told Tax Analysts that "the Seventh Circuit's decision is correct," noting that "there are some flaws in its reasoning, but they are peripheral, not central."
 
Johnson said that while the Tax Court purported to apply Chevron deference to the regulation, "Most judges of the Tax Court have a very cramped view of deference to Treasury regulations in contrast to the expansive view of the circuit courts." The spirit in which a court applies a rule "is usually more important than the verbal formulation of the rule," he said. He called the Tax Court's application of Chevron "ungenerous to the agency," noting that "in the Tax Court's hands, Chevron is a sword to strike down agency action, not a shield to protect it, whereas the circuit courts understand that Chevron is hospitable to broad agency rulemaking power."
 
In response to the Tax Court opinion, the IRS issued CC-2009-012, disagreeing with the Lantz ruling and instructing its attorneys to proceed in trial as though the statute of limitations was still in place. However, IRS attorneys were instructed not to file motions for summary judgment arguing that a taxpayer's relief claim under section 6015(f) was untimely under reg. section 1.6015-5(b)(1). The notice also told government attorneys to consult the IRS's Centralized Innocent Spouse Operations unit in Cincinnati to consider the merits of any section 6015(f) claim in a currently docketed case in which the IRS denial for relief under subsection (f) was based entirely on the two-year statute of limitations and did not take the merits of the claim into consideration. (For CC-2009-012, see Doc 2009-8935 or 2009 TNT 75-7.)
 
The IRS further clarified its position in CC-2010-005, stating that an administrative appeal of a section 6015(f) claim will not be provided in either docketed or nondocketed cases if the two-year rule issue is present. The chief counsel's office will not settle or concede the issue in any docketed case, but other issues may be settled or conceded depending on the facts of the case, the notice said. (For CC-2010-005, see Doc 2010-5710 or 2010 TNT 51-11.)
 
There are at least two other cases involving the validity of reg. section 1.6015-5(b)(1) pending appeal in circuit courts -- Mannella (No. 10-1308) in the Third Circuit and Coulter (No. 10-680) in the Second Circuit. (For Denise Mannella v. Commissioner, 132 T.C. No. 10 (Apr. 19, 2009), see Doc 2009-8425 or 2009 TNT 69-21. Heather L. Coulter v. Commissioner, No. 1003-09, was an unreported stipulated decision.)
 
Ticking off recent cases in which the Tax Court has been reversed in decisions involving judicial deference to Treasury regulations -- Swallows Holding, and now Lantz -- Johnson predicted that the court "will soon be reversed in Mannella." [image: image1.png]
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