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REQUEST FOR AUDIT RECONSIDERATION

RELIEF REQUESTED
Include in this section:

· Relief requested

· Section of code applicable

· Tax year request applies to

John J. Jones (“Taxpayer”) respectfully requests the Internal Revenue Service to reconsider its denial of his Earned Income Credit under I.R.C. § 32 for tax year 2007 and eliminate the proposed deficiency for that year.   Taxpayer was entitled to Earned Income Credit because he satisfied all requirements for the Credit. 
PROCEDURAL BACKGROUND OF TAX ISSUE
Include the following information in this section:

· Filing history of the year or years at issue

· Brief discussion of issues that gave rise to the liability

· Discussion of the issuance of the notice or IRS correspondence that triggered this memo and who in the IRS issued it (Examination, Appeals, Collections) and include a copy

· Discussion of whether the client or the Clinic filed something to give rise to this memo, e.g. who filed or entered an appearance in Tax Court, the date of Counsel’s Answer, etc… and whether the Clinic entered an entry of appearance and the date of Counsel’s Answer.

· Discussion of where current jurisdiction lies (Appeals, Counsel or Collections) and what transpired at lower level of IRS.

In a Notice of Proposed Changes for tax year 2007 dated November 1, 2008, the Internal Revenue Service notified Taxpayer ["Taxpayer"] that his eligibility for the Earned Income Tax Credit was in question.  [See Exhibit C, Notice of Proposed Change to 2007 Tax Return and Related Correspondence].  Taxpayer was asked to provide documentation in support of Form 8862; however, Taxpayer did not timely respond to requests for that documentation because, being unable to read English, he did not understand the correspondence. The Earned Income Credit Taxpayer claimed for 2007 was then denied in a letter dated December 15, 2007, and, as a result, Taxpayer was notified on January 2, 2008 that he was assessed a deficiency for year 2007 because his liability exceeded the credit denied.
STATEMENT OF FACTS
Include the following information in this section:

· Complete discussion of taxpayer and his/her situation in the year(s) the liability arose and currently, including age, health, education, employment, living arrangements (rent or own), family members living with taxpayer or in area, and any facts that may be important with respect to the relief that is being requested. Cover why the liability arose, ability of taxpayer to pay liability, etc.
· Have supporting documents and, whenever one exits and it is referred to, be sure that it is described, e.g. “Attached as Exhibit X is a copy of the lease that the taxpayer entered into showing that the taxpayer lived at the premises during the period  of ____ to ____.”

Taxpayer is a lawful permanent resident of the United States, having emigrated from El Salvador in 2000. He has a valid social security number, which is XXX-XX-XXXX.  [See Exhibit I, Social Security Card for Taxpayer].   Taxpayer’ 2007 Tax Return indicates that he worked as a “painter” and earned an Adjusted Gross Income [AGI] for 2007 of $9,999.  [See Exhibit B, Taxpayer’s 2007 Tax Return].  Taxpayer ‘s original return was prepared for him by the Hispanic Services Foundation which mistakenly entered Taxpayer’s filing status as “Single” rather than “Head of Household.”  [See Exhibit B, Taxpayer’s 2007 Tax Return].   During the tax year in question, Taxpayer was unmarried but his daughter, Taxpayer’s dependent resided with him.  Additionally, Taxpayer shared his residence with his girlfriend of 13 years, Taxpayer’s spouse, who Taxpayer married in 2006.  [See Exhibit J, Taxpayer and Taxpayer’s spouse’s Marriage Certificate].  Taxpayer’s residence in 2007 was rented space in the basement at Address.  [See Exhibit F, Medical Records for Taxpayer’s dependent in 2007 indicating residential address at Address; Exhibit H, Immigration Employment Authorization Request for Taxpayer evincing Address as residential address; Exhibit K, Auto Insurance Statement indicating address].
Taxpayer is the biological father and Taxpayer’s spouse is the biological mother of Taxpayer’s dependent, an American citizen born on June xx, 19xx in Marietta, Georgia with a valid social security number, xxx-xx-xxxx, who resided with Taxpayer during 2007.  [See Exhibit D, Birth Certificate of Taxpayer’s dependent; Exhibit F, Medical Records for Taxpayer’s dependent showing address; and Exhibit I, Social Security Card for Taxpayer’s dependent].  Taxpayer’s dependent was seven years old in 2007. She was enrolled in elementary school, and her Report Cards for the year 2007, shows that Taxpayer enrolled Taxpayer’s dependent at School Name, which is the closest school geographically to Street Address, taxpayer’s residence, and in the same school district as that residence.  [See Exhibit E, 2007 School Records for Taxpayer’s dependent].
Taxpayer was the sole provider for Taxpayer’s dependent and Taxpayer’s spouse for the entire tax year in 2007, paying rent, utilities, and other support. [See Exhibit B, Taxpayer’s 2007 Tax Return; Exhibit G, Utility Bill Statement from Georgia Power stating Taxpayer has maintained continuous service from March 2000 through May 2008].  Taxpayer’s spouse did not work outside of the home throughout 2007 and stayed home with Taxpayer’s dependent.  [See Exhibit B, Taxpayer’s 2007 Tax Return showing no earned income for Taxpayer’s spouse; and Exhibit D, Birth Certificate for Taxpayer’s dependent indicating Taxpayer’s dependent was not of school age].  Taxpayer’s spouse’s Social Security Number is xxx-xx-xxxx.  [See Exhibit I, Social Security Card for Taxpayer’s spouse].
APPLICABLE LAW
Under this section don’t put facts, only law.  The section should begin with statutory references, then cases, then regulations, then other authority.
Head of Household:

I.R.C. § 2 of the Internal Revenue Code defines Head of Household.  Pursuant to I.R.C. § 2, a taxpayer is entitled to Head of Household filing status if he is not married at the close of the taxable year, and paid more than half the cost of maintaining a home that was his principal home and the principal place of abode for any of the following: 

 [1] A son or daughter, including a legally adopted child, or their descendants or a stepchild of the taxpayer. If any of these are married at the close of the taxpayer’s tax year, that person must be one for whom the taxpayer is entitled to an exemption for a dependent, must receive more than one-half of his support from the taxpayer, and must not file a joint return. 

[2] Any other relative of the taxpayer eligible to be claimed as a dependent under §152, except those eligible to be claimed under a multiple support agreement.  

Tests [1] and [2] are subject to a further stipulation that the taxpayer shall be considered as maintaining a household only if over half of the cost of maintaining the household during the taxable year is furnished by such individual. 

Earned Income Tax Credit: 

I.R.C. § 32 of the Internal Revenue Code provides than an eligible individual may take a credit against her earned income for the taxable year.  An eligible individual is “any individual who has a qualifying child for the taxable year.”  Additionally, I.R.C. § 32 defines a qualifying child as:  an individual who [1] satisfies the relationship test; [2] has the same principal residence as the taxpayer for more than one- half of the taxable year; [3] meets certain age requirements; and [4] is not a qualifying child of another person with a higher modified AGI.  The relationship test is defined in I.R.C. § 32(c)(3)(B) and provides that a qualifying child may be “a son, daughter, stepson, or stepdaughter, or a descendant of any such individual.” 

Finally, the age requirements are defined in I.R.C. § 32(c)(3)(C) and provide a qualifying child may be an individual who has “not attained the age of 19 as of the close of the calendar year in which the taxable year of the taxpayer begins.” 

I.R.C. § 32 precludes a taxpayer from claiming the Earned Income Tax Credit [EITC] if the individual does not include his valid social security number on his income tax return and, if married, the valid social security number of his spouse.  A valid social security number is one that allows the taxpayer to work. I.R.C. § 32 precludes a taxpayer from claiming the EITC if he is a qualifying child of another person.  I.R.C. § 32 precludes a taxpayer from claiming the EITC if the taxpayer files Form 2555, Foreign Earned Income, or Form 2555-EZ, Foreign Earned Income Exclusion.  I.R.C. § 32 further stipulates that a taxpayer must have earned income during the year for which he claims the EITC and must be a U.S. citizen or resident alien the entire year for which he claims the EITC. 
APPLICATION OF THE LAW TO THE FACTS

New facts should not be mentioned.  All facts must be set forth in the facts section.

Taxpayer is entitled to file Head of Household.  He was not married at the close of the 2000 tax year, and he maintained a household which constituted the principal place of abode for his daughter, Taxpayer’s dependent. [See Exhibit D, Birth Certificate of Taxpayer’s dependent showing Taxpayer is father; Exhibit F, Medical Records for Taxpayer’s dependent in 2000 indicating Taxpayer’s dependent resided with Taxpayer at Address; Exhibit G, Utility Bill Statement from Georgia Power stating Taxpayer has maintained continuous service from March 2000 through May 2008; and Exhibit H, Immigration Employment Authorization Request for Taxpayer].  Further, Taxpayer furnished more than half of the cost of maintaining the household during the taxable year. [See Exhibit B, Taxpayer’s 2007 Tax Return showing earned income for Taxpayer and no earned income for Taxpayer’s spouse; Exhibit G, Utility Bill Statement from Georgia Power stating Taxpayer has maintained continuous service from March 2000 through May 2008].

Taxpayer’s dependent is a qualifying child. She satisfies the relationship test because she is Taxpayer’s biological daughter.  [See Exhibit D, Birth Certificate of Taxpayer’s dependent showing Taxpayer is father].  Moreover, Taxpayer’s dependent lived with Taxpayer throughout the 2000 tax year and, therefore, had the same principal residence as Taxpayer. [Exhibit F, Medical Records for Taxpayer’s dependent in 2000 indicating Taxpayer’s dependent resided with Taxpayer and Taxpayer’s spouse at Address; and Exhibit H, Immigration Employment Authorization Request for Taxpayer evincing Address as shared residence of Taxpayer and qualifying child; Exhibit K, Auto Insurance Statement indicating address].  Taxpayer’s dependent meets the age requirements because she was three years of age, a minor child under the age of nineteen during the taxable years in question.  [See Exhibit D, Birth Certificate of Taxpayer’s dependent establishing age]. Finally, Taxpayer’s dependent has a valid social security number, xxx-xx-xxxx, and it was included on the Taxpayer’s tax returns. [See Exhibit I, Social Security Card for Taxpayer’s dependent].  Therefore, Taxpayer is an eligible individual with one qualifying child in 2007, and accordingly is entitled to the Earned Income Tax Credit. 

Taxpayer is not precluded from claiming the EITC.  He is a resident alien and has a valid social security number that was included on his tax return for tax year 2007. [See Exhibit B, Taxpayer’s 2007 Tax Return; and Exhibit I, Social Security Card for Taxpayer].  He was not the qualifying child of another person for the tax year.  Taxpayer was single and did not file “Married, filing separately.”  [See Exhibit B, Taxpayer’s 2007 Tax Return showing filing status of “single”].  Taxpayer did not file Forms 2555 or 2555-EZ and had no investment income in 2007.  [See Exhibit B, Taxpayer’s 2000 Tax Return showing no investment income].  Taxpayer had earned income of $9,999 during the 2000 tax year.  [See Exhibit B, Taxpayer’s 2007 Tax Return showing AGI of $9,999].
CONCLUSION
Taxpayer was inadvertently filed as “Single.”  
Based on the evidence provided, it is the Tax Clinic’s position that, with respect to the tax years 2000, Taxpayer is entitled to:

[1] File as Head of Household

[2] Receive the Earned Income Tax Credit for 2000 with one qualifying child, Taxpayer’s dependent.
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