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INTRODUCTION
Include in this section:

· Relief requested

· Section of code applicable

· Tax year request applies to

You may have a case where the taxpayer receives a Statutory Notice of Deficiency and then this would be an Appeals Notebook.  You could also have a case where the taxpayer received a Collection Due Process Notice. You would then prepare a memo to Collections and challenge the collection of the tax (see example below). You may also have a case where you will submit a notebook to the Taxpayer Advocate. 
USE TAXPAYER’S NAME is a victim of identity theft. He is a deaf and dumb immigrant from Mexico who has lived and worked exclusively as a landscaper in the State of Georgia since June 2005.  He respectfully requests abatement of the tax liability totaling $4,821.30 associated with W-2s (from three companies in California) for Tax Years 2005–2008 that were fraudulently filed under his name and social security number.  
TAX HISTORY
Include the following information in this section:

· Filing history of the year or years at issue

· Brief discussion of issues that gave rise to the liability

· Discussion of the issuance of the notice or IRS correspondence that triggered this memo and who in the IRS issued it (Examination, Appeals, Collections) and include a copy

· Discussion of whether the client or the Clinic filed something to give rise to this memo, e.g. who filed or entered an appearance in Tax Court, the date of Counsel’s Answer, etc… and whether the Clinic entered an entry of appearance and the date of Counsel’s Answer.

· Discussion of where current jurisdiction lies (Appeals, Counsel or Collections or Taxpayer Advocate) and what transpired at lower level of IRS.

With the help of the Hispanic Services Foundation of Marietta, Georgia, Mr. CCCCC filed his Federal Income Tax Returns each year for Tax Years 2005–2008. See Exhibit B (Tax Returns & W-2s for 2005–2008).  It was not until Mr. CCCCC received the form CP 2000 (dated March 30, 2009) for Tax Year 2007, indicating sources of income in California that were not rightfully his that he realized that he had been a victim of identity theft.  His current proposed deficiency is $4,821.30 (as of Oct. 12, 2009).

After receiving the form CP 2000 and with the assistance of the Hispanic Services Foundation on April 16, 2009, Mr. CCCCC informed the IRS that he was not liable for the proposed deficiency, and then promptly contacted the Georgia State University College of Law Low-Income Taxpayer Clinic to seek assistance in this matter. See Exhibit A (Power of Attorney).
STATEMENT OF FACTS
Include the following information in this section:

· Complete discussion of taxpayer and his/her situation in the year(s) the liability arose and currently, including age, health, education, employment, living arrangements (rent or own), family members living with taxpayer or in area, and any facts that may be important with respect to the relief that is being requested. 
· Include a detailed discussion as to why the client did not earn the income the IRS contends he or she did.  This should include the filing of the police report, the Identity Theft Complaint form sent to the FTC  and a discussion of where the client lived in relation to the alleged employer.
· Completed and signed IRS’s Identity Theft Affidavit (Form 14039)
· Include a discussion of what steps you have taken to contact the employer and resolve this dispute.  This will be essential in asserting under  I.R.C. 7491 that the burden of going forward with the evidence shifts to the IRS when challenging the 1099 or W-2. 
· Have supporting documents and, whenever one exits and it is referred to, be sure that it is described, e.g. “Attached as Exhibit X is a copy of the lease that the taxpayer entered into showing that the taxpayer lived at the premises during the period  of ____ to ____.”
· If the identity theft is the preparer’s fraud, dicuss the facts and ensure there is proof that the client did not benefit or receive the fraudulent refund.

Mr. CCCCC is 39 years old, and he is unable to speak or hear. He is an immigrant from Mexico whose only education consists of two years of elementary school—first and second grade—in Mexico.  Mr. CCCCC’ only able to communicate through his sister, Maria CCCCC, who communicates with her brother through a series of hand signals that they have created.  Neither is trained in sign language, and their hand-signal communication lacks the breadth and depth of communication that can be accomplished with formal sign language. Thus, it is only possible to communicate with Mr. CCCCC on a narrow range of topics and only with his sister’s assistance. 

The nature of his disability combined with his lack of formal education—particularly in sign language—has led Mr. CCCCC to always live with his sister.  All bills and rentals are in her name, proving Mr. CCCCC’ residence through utility bills or rent receipts is impossible.  However, to establish his residency during the tax years in question, his bank account stubs and an affidavit from his sister are attached.  See Exhibits H and J.  
In 1988, Mr. CCCCC, his sister, and his brother BBB (currently residing in Bakersfield, California) moved from XXXX, to EEEE, California, where he worked as a field hand.  Then, in 1996, Mr. CCCCC and his sister moved to Georgia, where they have lived and worked since.  Although they have occupied nine different residences in Georgia, they are all in the metro-Atlanta area (i.e., seven residences in Atlanta, one in XXXX, and one in XXXXX, all of which are relatively close to each other).  During this time period, they have also maintained a Post Office Box in Atlanta to receive important mailings, regardless of where in Georgia they were living at the time. 
During the taxable years 2005 through 2008, Mr. CCCCC worked as a landscaper in Georgia, for QQQQQQ Enterprises, Inc., in 2005–2008, and for SSSSSS Maintenance in 2005.  Beginning in 2005, W-2s from various California companies were filed mistakenly with the Internal Revenue Service under Mr. CCCCC’s  name and social security number. 

In 2005, wages were reported via W-2 for Mr. CCCCC from five companies, only two of which were actual employers of Mr. CCCCC (GGL Enterprises, Inc., and SSSSS Landscape Maintenance). The wages reported in 2005 are summarized below in Table 1. 

Table 1:  Summary of Wages Reported in Tax Year 2005 for Mr. CCCCC
	Employer
	EIN
	Location
	Wages Reported 

	QQQQQ, Inc.
	XXXX
	Marietta, Georgia
	 $                9,315.00 

	kKRRRR Enterprises, Inc.
	XXXX
	Vista, California
	 $              28,371.00 

	SSSS  Co.
	XXXX
	San Marcos, California
	 $                    604.00 

	TTTTTT Maintenance

	XXXX
	Calabasas, California
	 $                7,754.00 

	UUUU, Inc. 
	XXXX
	San Marcos, California
	 $                4,526.00 


Exhibit C (Wage & Income Transcript).

Mr. CCCCC reported the income from TTTTT, Inc., and UUUUU in his Federal Income Tax Return for 2005.  Exhibit B (Tax Returns & W-2s).  UUUU Enterprises is headquartered in Marietta, Georgia, and Mr. CCCCC received income from TTTT Enterprises at his home address.  See id.  RRRRR, though headquartered in Calabasas, California, has nine facilities in Georgia.  See RRRRR., Jobs: View Listings, www.WWWWW.com/jobs_home.asp (last visited July 1, 2009) (including Atlanta area locations).  Mr. CCCCC worked for RRRRRR Maintenance in Georgia during 2005, and received income from RRRRRRR at his Post Office Box in Georgia.  Exhibit B.  
First, Mr. CCCCC did not work for QQQQ, Inc., a commercial printing, binding, and mailing company with no apparent presence outside of California and no apparent job needs that would be suited to Mr. CCCCC’ particular disabilities.  See, e.g., (providing directions and an address to its sole facility in Vista, California, and a listing of its staff members, consisting of seventeen employees, most of which are involved in positions Mr. CCCCC—as a deaf and dumb immigrant—would be ill-suited for, such as marketing, sales, and customer service representation).  
Second, Mr. CCCCC did not work for FFFFF Products, Inc., (purchased recently by MMM Cabinetry and known now by that name) a company located in southern California and specializing in cabinetry work, seemingly with only one plant in Temecula, California.  See, e.g., MMM Cabinetry, About, http://www. It mentions only one factory, currently located in Temecula, California).  Further, while Mr. CCCCC income from X and X—his true employers—was mailed to him in Georgia, the income from MMM Wood Products was instead mailed to an address in California.  Exhibit C (Wage & Income Statement).  Mr. CCCCC did not work for MMM Wood Products, he did not live in California, and he did not receive that income.  
Finally, Mr. CCCCC did not work for RRR Company, purportedly a company “in the auto and home supply store industry in Escondido, California, . . . [with] approximately 1 to 5 employees and annual sales under $500,000.” Ulike RR and RR (Mr. CCCCC’ legitimate employers), QQQ Company has no apparent ties to Georgia or to Mr. CCCCC. Again, the income from QQQ was not mailed to Mr. CCCCC; instead, it was mailed to an address in California.  Exhibit C (Wage & Income Statements).  Mr. CCCCC did not work for QQQ Company, he did not live in California, and again—he did not receive that income.
Curiously, all three of the above-mentioned California companies that Mr. CCCCC did not work for are located within a two-mile radius of one another, and located in a part of California where Mr. CCCCC has no present or past ties.

Distance from X to  RRRD :


      1.51 miles

NOTE IT IS HELPFUL TO SHOW DISTANCES AS A WAY TO SHOW IT WAS NOT POSSIBLE FOR CLIENT TO WORK THERE.  CHARTS ARE USEFUL TO SHOW THIS. 
See Exhibit C (Wage & Income Statements) (providing addresses for each company submitting a W-2); Exhibit K (providing distances between locations).  And, while those three companies are clustered together, they are all located over two thousand miles away from Mr. CCCCC’ home or work place in Georgia—roughly thirty-two hours driving one-way.  Exhibit K.  And notably, those three businesses are hundreds of miles from (1) XXXXX’s CCCCC (Mr. CCCCC’ brother living in California), (2) Guadalupe, California (where Mr. CCCCC lived in California before 1996), and (3) from RRRRR Maintenance (the legitimate California-based employer’s headquarters). Id.
It is simply not possible that Mr. CCCCC worked in any of those three California locations while residing and working in XXX, Georgia, as a full-time landscaper.  See Exhibit I (Verification of Employment for 2005–2008); Exhibit J (Verification of Residency for 2005–2008).  And notably, the total compensation shown for tax years 2005–2008 (in Tables 1–4) would far exceed what a landscaper with Mr. CCCCC’ unique disabilities could earn.
The following three years, though slightly less complicated, echo the same theme.  In 2006–2008, wages were reported via W-2 for Mr. CCCCC from two companies, MMM Enterprises, Inc.—where Mr. CCCCC was employed—and from VQS Enterprises, Inc.—where he was not employed—as summarized below in Tables 2–4. 

Table 2:  Summary of Wages Reported in Tax Year 2006 for Mr. CCCCC
Table 3:  Summary of Wages Reported in Tax Year 2007 for Mr. CCCCC
	Employer
	EIN
	Location
	Wages Reported 

	
	
	
	

	
	
	
	


Exhibit C (Wage & Income Transcript).

Table 4:  Summary of Wages Reported in Tax Year 2008 for Mr. CCCCC
	Employer
	EIN
	Location
	Wages Reported 

	
	
	
	

	
	
	
	


Exhibit C (Wage & Income Transcript).

Mr. CCCCC has submitted a complaint to the Federal Trade Commission regarding the identity theft and has a notarized copy of the Identity Theft Affidavit provided by the Federal Trade Commission.  Exhibit E (Verification of Federal Trade Commission Complaint); Exhibit F (FTC Identity Theft Affidavit). Further, he has also filed an incident report with the county police in XXX County on ​​​July 14, 2009. Exhibit G (Police Report). He is submitting with this Memorandum Identity Theft Affidavit (Form 14039) which is attached as Exhibit D.
APPLICABLE LAW
Under this section don’t put facts, only law.  The section should begin with statutory references, then cases, then regulations, then other authority.

The Internal Revenue Code defines gross income as “all income from whatever source derived, including (but not limited to) the following items: (1) Compensation for services, including fees, commissions, fringe benefits and similar items. . . .”  I.R.C. § 61.  In fact, a taxpayer only owes tax on the income derived by that taxpayer.  Thus, “if the taxpayer presents evidence that he/she does not owe the tax due to [identity] theft,” the taxpayer is entitled to full or partial abatement of tax liability incurred as a result of that identity theft.   The IRS must give the account special handling. I.R.M. section 5.1.12.2 (7-2-2010); See also I.R.M. section 21.9.2.1 (10-01-2010)

Burden of Proof:

In general, the IRS’s determination of the existence of a tax liability is presumed to be correct, and the burden is on the taxpayer to prove otherwise.  Tax Court Rule 142; Welch v. Helvering, 290 U.S. 111, 11 (1933).  However, the burden may shift where a taxpayer produces credible evidence with respect to any factual issue relevant to ascertaining his income tax liability.  I.R.C. Section 7491 (a)(1). 

In Martin v. Commissioner of Internal Revenue, T.C. Summ.Op 2009-121, 2009 WL 2381577 (U.S. Tax Ct. 2009), a taxpayer disputed the fair market value of a repossessed vehicle as listed on the lender’s Form 1099-C.  The taxpayer testified in court that the value was incorrect because the fair market value of the vehicle was higher at the time of repossession, which was three years before the issuance of the Form 1099-C.  The burden to prove the sufficiency of the 1099-C then shifted to the IRS.  Because the IRS was unable to provide evidence to disprove the taxpayer’s testimony, the court ruled in favor of the taxpayer concerning the value of the vehicle.  
Preparer Fraud:

If preparer fraud, include a legal discussion of the invalid return, discuss the facts in the section above and include some portion of the following discussion taken from the IRS , a legal memorandum dated May 12, 2003 from James C. Gibbons, Chief Branch 1, Administrative Provisions and Judicial Practice (CCK:PA:APJP:BO1) cited as POSTN-123371-03 in several situations.
1. Is a return a nullity if a return preparer increased  the charitable contribution amount on a taxpayer's
  return to inflate a refund, and the taxpayer was
  unaware of the increased charitable contribution
  and did not benefit from that part of the refund?

ANS: The return is a nullity because what was sent
  to the Internal Revenue Service (Service) is a document
  unknown and unverified by the taxpayer.
  

Discussion:

The return is a nullity because the electronic file submitted to the Service is a document unknown and unverified by the taxpayer. Courts have identified a four-part test for determining whether a defective or incomplete document is a valid return: "First, there must be sufficient data to calculate tax liability; second, the document must purport to be a return; third, there must be an honest and reasonable attempt to satisfy the requirements of the tax law; and fourth, the taxpayer must execute the return under penalties of perjury." Beard v. Commissioner, 82 T.C. 766, 777 (1984), aff'd per curiam, 793 F.2d 139 (6 Cir. 1986). This generally accepted formulation of the criteria for determining a valid return, known as the Beard formulation or the "substantial compliance" standard, derives from a venerable line of Supreme Court cases. Zellerbach Paper Co. v. Helvering, 293 U.S. 172, 180 (1934); Badaracco v. Commissioner, 464 U.S. 386 (1984); Florsheim Bros. Drygoods Co v. United States, 280 U.S. 453 (1930).
 
The signature requirement derives from I.R.C. section 6065 which provides that generally, any return, declaration, statement, or other document required to be made under any provision of the internal revenue laws or regulations shall contain or be verified by a written declaration that it is made under penalties of perjury. The purpose of this requirement is to authenticate the signed document, and to verify its truthfulness.
 
Line 4 of Part 1 of the Form 8453 reports the amount of a taxpayer's refund. The Jurat portion of Form 8453 provides:
  
  Under penalties of perjury, I declare that the information
  I have given my ERO and the amounts in part 1 above
  agree with the amounts on the corresponding lines
  of the electronic portion of my [year] Federal
  income tax return. To the best of my knowledge and
  belief, my return is true, correct and complete.
 
In cases where the taxpayer is unaware of fraudulent inflated charitable contribution expenses added by the return preparer, it cannot be said that the taxpayer executed his return under penalties of perjury, because what was submitted to the Service by the preparer is not the document signed by the taxpayer. Here the taxpayer signed and verified a return that was not sent to the Service. Accordingly, the electronic file and Form 8453 fail to meet the signature requirement set forth in Beard, fail to meet the substantial compliance standard, and is not a return. Since the document does not constitute a return, it has no status under the Internal Revenue Code and is a nullity. Because no return has been filed, under I.R.C. section 6664(b), no accuracy related or civil fraud penalties can be imposed against the taxpayer. However, criminal fraud penalties under I.R.C. section 7206 may apply.



  2. If a return is a nullity but the taxpayer received
  a refund anticipation loan for the correct amount
  of his refund (minus normal preparation fees), does
  the taxpayer receive another refund when his true
  return is filed?

 ANS: Assuming that the taxpayer had received the correct
  amount based on his withholding and tax liability,
  there is no overpayment, and the Service should not
  issue a second refund to the taxpayer. Where the
  taxpayer sent the refund amount to the financial
  institution because the Service has frozen the refund,
  however, there is an overpayment and no unjust enrichment.
  In this situation, the Service should send the correct
  amount of refund directly to the taxpayer.


The taxpayer should not be entitled to a refund from the Service when he has received through the preparer the amount to which he was in fact entitled. This is because there is no overpayment. No refund can be made unless it has first been determined that the taxpayer has made an overpayment in tax for the year. In Jones v. Liberty Glass Co., 332 U.S. 524, 531 (1947), the Supreme Court defined the term overpayment broadly and colloquially, stating:
  
  [W]e read the term "overpayment" in its usual sense,
  as meaning any payment in excess of that which is
  properly due. Such an excess payment may be traced
  to an error in mathematics or in judgment or in interpretation
  of facts or law. And the error may be committed by
  the taxpayer or by the revenue agents. Whatever the
  reason, the payment of more than is rightfully due
  is what characterizes an overpayment.
 
Thus, assuming that the taxpayer had received the correct amount based on his withholding and tax liability, there is no overpayment, and the Service should not issue a second refund to the taxpayer. In addition, any second payment to the taxpayer would result in the taxpayer's unjust enrichment. Where the taxpayer sent the refund amount to the financial institution because the Service has frozen the refund, however, there is an overpayment and no unjust enrichment. In this situation, the Service should send the taxpayer the correct amount of refund. Since the taxpayer was completely unaware that he was receiving RALs and that the refunds were routed through the financial institution, the Service should send the refund directly to the taxpayer and not forward the refund through the financial institution.


  3. Is a return a nullity if a taxpayer willingly
  allowed the preparer to add fraudulent expenses to
  his Schedule C to gain a larger refund, but the preparer
  also increased the charitable contribution amount
  on the Schedule A, and the taxpayer was unaware of
  the inflated charitable contribution amount and doesn't
  benefit from that part of the refund associated with
  the inflated charitable contribution?
  

ANS: As in Issue 1, the return is a nullity because
  what was sent to the Service is a document unknown
  and unverified by the taxpayer.


Even though the taxpayer was aware of and consented to the fraudulent inflation of the Schedule C expenses, the taxpayer was not aware of the addition of the charitable contribution. Using the same rationale in issue 1, the taxpayer has signed and verified documents that was not sent to the Service. What was sent to the Service is a document unknown and unverified by the taxpayer. Accordingly, the electronic file and Form 8453 fail to meet the signature requirement set forth in Beard, fail to meet the substantial compliance standard, and are not returns. As discussed above, although criminal fraud penalties under I.R.C. section 7206 may apply, no accuracy related or civil fraud penalties can be imposed against the taxpayer pursuant to I.R.C. section 6664(b) because no return has been filed.

  4. In both situations, should the taxpayer correct
  his account by filing a new return or an amended
  return?

ANS:  The taxpayer's Master File account should be corrected
  by having the taxpayer whose return has been fraudulently
  altered by the return preparer file an accurate Form
  1040 or 1040 series return from which Criminal Investigation
  or the SBSE Division can adjust the Master File account
  to reflect the correct information. The taxpayer
  should not file a Form 1040X because the electronic
  return and Form 8453 filed by the preparer are nullities
  and no return has been filed by the taxpayer.

The taxpayer's Master File account should be corrected by having the taxpayer whose return has been fraudulently altered by the return preparer file an accurate Form 1040 or 1040 series return from which Criminal Investigation or the SBSE Division can adjust the Master File account to reflect the correct information. The taxpayer should not file a Form 1040X because the electronic return and Form 8453 filed by the preparer are nullities and no return has been filed by the taxpayer

If the client’s case comes within the above provisions ensure that the facts support the client’s case and include this discussion.  You will need to  modify the discussion depending on your client’s case.
 
APPLICATION OF LAW TO THE FACTS
New facts should not be mentioned.  All facts must be set forth in the facts section.

For the tax years 2005–2008, $115,552.00 of the income attributable to Mr. CCCCC, a victim of identity theft, was not his income. The continuous unauthorized use of Mr. CCCCC’ social security number by another has led to a repeated victimization of Mr. CCCCC, whereby multiple erroneous W-2s were submitted to the Internal Revenue Service as income (namely from RRR Enterprises, Inc., MMM Products, Inc., and QQQ Co.).  Mr. CCCCC did not work for those companies; he did not receive income from those companies.  Accordingly, Mr. CCCCC should not be held responsible for paying the $4,821.30 in taxes on the fraudulently reported income of $115,552.00.  
CONCLUSION

Mr. CCCCC respectfully requests that he be relieved of the responsibility for paying tax, penalties, and interest resulting from income fraudulently reported using his name and social security number in California during taxable years 2005 through 2008 as described above. 
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