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APPEAL OF PROPOSED DEFICIENCY

RELIEF REQUESTED
Include the following information in this section:

· Total owed 

· Tax year(s) at issue 

· Grounds for exclusion of cancellation of debt income
John Doe (“Mr. Doe”) respectfully disputes the Internal Revenue Service’s proposed deficiency for cancellation of Indebtedness income in  the amount of $205,758 under I.R.C. § 61(a)(12) for tax year.  Mr. Doe did not have cancellation of indebtedness income for tax year 2004 because: 1) the indebtedness was void, and (2) the amount of the debt is in dispute. Thus, the burden of going forward with the evidence rests with the Internal Revenue Service. Finally, 3) Mr. Doe was insolvent at the time.
PROCEDURAL BACKGROUND OF TAX MATTER
Include the following information in this section:

· Filing history of the year(s) at issue

· Brief discussion of issues that gave rise to the proposed liability

· Discussion of the issuance of the notice or IRS correspondence that triggered this memo and who in the IRS issued it (Examination, Appeals, Collections) and include a copy

· Discussion of whether the client or the Clinic filed something to give rise to this memo, e.g. who filed or entered an appearance in Tax Court, the date of Counsel’s Answer, etc… and whether the Clinic entered an entry of appearance and the date of Counsel’s Answer

· Discussion of where current jurisdiction lies (Appeals, Counsel or Collections) and what transpired at the lower levels of the IRS.

Mr. Doe filed his return for the year 2004 on September 13, 2006.  [Attached as Exhibit B is a copy of the 2004 Federal Individual Income Tax Return].  He did not include the amount of 1099-C on his return from RB Lending (Attached as Exhibit L is the XYZ Ave. 1099-C Form. He did not receive the 1099C. He made sufficient withholdings otherwise and received a refund of $3,847. 
The IRS examined his 2004 tax return and asserted that he had omitted the cancellation of indebtedness as income from RB Lending Co listed on a 1099-C.  Because there was no agreement, the IRS sent Mr. Doe a Notice of Deficiency for tax year 2004.  [Attached as Exhibit C is the Notice of Deficiency dated September 20, 2008].  The IRS asserts a proposed deficiency of $45,000 based on the assertion that Mr. Doe had income from the cancellation of indebtedness. (Attached as Exhibit F is Form 4549-A Income Tax Discrepancy Adjustments and Form 1099C  as Exhibit  Q). 
Mr. Doe timely filed a Petition in the United States Tax Court on January 5, 2009.  [Attached as Exhibit G is the Petition.]  Subsequently, Mr. Doe contacted the Georgia State College of Law Low-Income Taxpayer Clinic (“Clinic”) for assistance.  The Office of Chief Counsel filed an answer to the petition on February 27, 2009.  [Attached as Exhibit F is their Answer].  An entry of appearance has been filed by the Clinic, which was properly served on Chief Counsel.  [Attached as Exhibit G is a copy of the Entry of Appearance].  A copy of the Clinic’s Power of Attorney is attached as Exhibit A.
Since Examination issued the Notice of Deficiency, settlement jurisdiction lies with the Appeals Office.  A face to face conference with Atlanta Appeals is hereby requested.  The Atlanta Appeals Office assigned this case to Mr.  PPPPPP. 
STATEMENT OF FACTS
Include the following information in this section:

· Complete discussion of taxpayer and his situation in the year(s) the liability arose and currently, including age, health, education, employment, living arrangements (rent or own), family members living with taxpayer or in area, and any facts that may be important with respect to the relief that is being requested. Cover why the liability arose, ability of taxpayer to pay liability, etc.
· Have supporting documents and, whenever one exists and it is referred to, be sure that it is described, e.g. “Attached as Exhibit X is a copy of the lease that Ms. Taxpayer entered into showing that Ms. Taxpayer lived at the premises during the period  of ____ to ____.”
In 2003 when Mr. Doe at 28 took a series of five courses in real estate investing.  The courses were supposed to teach him how to purchase, improve, and quickly sell properties.  All of these courses were taught by a non-certified instructor and did not lead to a degree or a certificate. 
Mr. Doe finished high school and attended college but never obtained a degree.  Throughout 2003, and until he was laid off in February 2004, Mr. Doe worked for BB Software, Inc. as a consultant helping businesses implement new software processes for hiring, outsourcing, and other human resource activities.  
After finishing the real estate courses, Mr. Doe purchased  XYZ as a single family home as his first house in 2003.  It required extensive renovations before it could be resold at a profit. [Attached as Exhibit H is the XYZ Security Deed] The property was purchased with a down payment of $2,000 and a mortgage of $346,000 from RB Lending.  [Attached as Exhibit H is the Security Deed].  Attached as Exhibit J is the XYZ. Accurint Property Assessment].  He paid the full appraised value of the house.  After he lost his job, he could not finish the renovation and could no longer pay the mortgage.   
Once Mr. Doe’s financial troubles started to mount, he learned that the appraiser had been indicted along with several individuals from RB Lending for falsely granting loans based on inflated appraisals.  Enclosed as Attachment R are several newspaper articles detailing what occurred in that area of Atlanta.  Doe notified RB by several letters that he believed that the amount of the appraisal was invalid and that there were problems with the Deed.  The Atlanta office of Legal Aid referred Mr. Doe to the Clinic when the IRS issued the Notice of Deficiency for 2003.  It is Mr. Doe’s position that the original mortgage is not legally binding.  However, without a job he has been unable to pursue either the appraiser or mortgage company. 
On April 6, 2004, RB Lending foreclosed and sold the home for $50,000  [Attached as Exhibit I is the XYZ Foreclosure Deed].  It then issued a 1099-C on April 20, 2004 on which it reported to the IRS as cancellation of indebtedness income of $205,758 and  showing the property to have a fair market value of $105,000.  This amounted the total indebtedness of $310,758 before the foreclosure ($205,758 debt cancelled plus the fair market value of $105,000). The 2004 property tax assessment information for XYZ showed the fair market value to be $108,900.  [Attached as Exhibit J is the Accurint Property Assessment Report].  
The Clinic attempted to contact RB Lending by letter to request records and an explanation as to the computation of the fair market value on the reported on the Form 1099C.  [Attached as Exhibit P is the letter].  RB Lending never responded to the Clinc’s letter, or any of inquiries by phone. Their address is   3445 XXXXX Street, Canton, Ohio.  The last telephone number for the company is 555-555-1212.  
Mr. Doe’s financial situation in 2004 was dire.  After losing his job in February 2004, Mr. Doe used his credit cards to pay for essential living expenses.  By the May 2004, he owed the credit card company over $5,000. [Attached as Exhibit M is Mr. Doe’s Credit Report, pg. 3 shows the amount which is the closest reporting to the date of debt cancellation on May 30, 2010].  Mr. Doe earned only $5,000 in income from his employer before he was laid off for the year 2004.    [Attached as Exhibit L are Mr. Doe’s 2004 Wage and Income Statements].  [If the client filed bankruptcy in close proximity to the foreclosure PACER schedules will show the client’s assets and liabilities and should be included in the discussion and as an exhibit]
Mr. Doe’s only other asset prior to the foreclosure of the property was a used 1998 Mercedes Benz C240.  This car was purchased used on February 5, 2001 with a 100% loan from Q Credit Union.  [Attached as Exhibit N is the Accurint Vehicle Registration Report for the car and pages 7-8 contain information on the issuance of the title and lien holder information].  The original amount of the loan was $18,095 and in August 2004 $20,000 was charged off by Q Credit Union.  [Attached as Exhibit Y is Mr. Doe’s  Credit Report and on pages 4-5 information about the loan from Q Credit Union is included].  The approximate market value of the car in April 2004 was $11,000.  [Attached as Exhibit O is the Edmund’s Historical True Market Value Car Appraisal listing this value].  The car was later repossessed by Q Credit Union sometime between September 2004 and November 2005.
APPLICABLE LAW

Under this section do not include facts or argument, only statements of applicable law.  The section should begin with statutory references, then cases, then regulations, then other authority.

Cancellation of Indebtedness Income: 

Under I.R.C. § 61(a)(12), a taxpayer’s gross income includes income from discharge of indebtedness.  That section provides that a creditor can issue a 1099-C either at the time the debt is discharged or forgiven.  Internal Revenue Code Section 451 and Treasury Regulation Section 1.451-2 provide that income is includable in the year it is credited to the taxpayer’s account, set apart for the taxpayer, or otherwise made available so that the taxpayer could have drawn upon the amount during the taxable year.  However, in addition to the specific exclusions listed under section 108, there are several defenses to the assertion of COD income.  


When the amount of a debt is disputed, "a subsequent settlement of the dispute would be treated as the amount of debt cognizable for tax purposes." Zarin v. Commissioner, 916 F.2d 110, 115 (3d Cir. 1990) (holding that unenforceable debt is also disputed as to amount, and its settlement does not give rise to cancellation of indebtedness income) revg. 92 T.C. 1084 (1989); N. Sobel, Inc. v. Commissioner, 40 B.T.A. 1263, 1265 (1939). There must be evidence of a dispute; a settlement standing alone does not prove that a good-faith dispute existed. See Rood v. Commissioner, T.C. Memo. 1996-248, affd. without published opinion 122 F.3d 1078 (11th Cir. 1997).  Preslar v. Commissioner, 167 F.3d 1323 (10 Cir.1999).
Bankruptcy
Any debt discharged in bankruptcy is excluded from a taxpayer’s income.  IRC Section 108(a)(1)(A).

  [This is not an issue in this sample case, but is included for the student attorney’s consideration].

Insolvency
Pursuant to I.R.C § 108(a)(1)(B), a taxpayer does not include in his gross income any amount of discharge of indebtedness if the discharge occurs when the taxpayer is insolvent.  I.R.C § 108(a)(3) further provides that the amount excluded by the taxpayer due to insolvency may not exceed the amount by which the taxpayer is insolvent.  I.R.C. § 108(d)(3) defines the term “insolvent” as the excess of the taxpayer’s liabilities over the fair market value of the taxpayer’s assets. The amount by which the taxpayer is insolvent, if any, shall be determined on the basis of the taxpayer's assets and liabilities immediately before the discharge.  

Calculation of Canceled Debt

The calculation of the amount of debt canceled is crucial in determining federal income tax owed.  Repossession and Abandonment are events that affect the calculation of the amount of canceled debt with respect to an automobile loan.

Repossession
The Fair Market Value (FMV) of property repossessed in satisfaction of a debt must be taken into account to reduce the total liability.  I.R.S. Publication 4681 (2007).  If property owned by the taxpayer is repossessed by the lender, the total outstanding liability owed by the taxpayer prior to the repossession must be reduced by the FMV of the property at the time of the repossession.  If any debt remaining is cancelled or forgiven, only that amount of the liability in excess of the FMV of the property may be included in a taxpayer’s gross income as cancellation of indebtedness income.  See IRS Publication 4681 (2007), Section 1, Page 3. 

Abandoned Property
Pursuant to I.R.S. Publication 4681 (2007), abandoned property is property the use and possession of which the taxpayer voluntarily and permanently gives up.  If abandoned property secures a recourse debt, the abandonment results in realized ordinary income equal to the cancelled debt.  However, gain or loss is computed similarly to repossessed property.  If the lender has knowledge that the property has been abandoned, then the lender must send the debtor a Form 1099-A with information needed to calculate the debtor’s loss from the abandonment.  The lender can avoid this responsibility if the debt is cancelled and the information regarding the abandonment is included in a filed Form 1099-C.  

Burden of Proof

In general, the IRS’s determination in a notice of deficiency is presumed correct, and the burden is on the taxpayer to prove otherwise.  Tax Court Rule 142; Welch v. Helvering, 290 U.S. 111, 11 (1933).  However, the burden may shift where a taxpayer produces credible evidence with respect to any factual issue relevant to ascertaining his income tax liability.  I.R.C. Section 7491 (a)(1).  Additionally, I.R.C. Section 6201(d) provides that in any court proceeding, if a taxpayer asserts a reasonable dispute with respect to any item of income reported on an information return, such as a Form 1099-C, and the taxpayer has fully cooperated with the IRS, the IRS has the burden of producing reasonable and probative evidence supporting the deficiency.  

In Martin v. Commissioner of Internal Revenue, T.C. Summ.Op 2009-121, 2009 WL 2381577 (U.S. Tax Ct. 2009), a taxpayer disputed the fair market value of a repossessed vehicle as listed on the lender’s Form 1099-C.  The taxpayer testified in court that the value was incorrect because the fair market value of the vehicle was higher at the time of repossession, which was three years before the issuance of the Form 1099-C.  The burden to prove the sufficiency of the 1099-C then shifted to the IRS.  Because the IRS was unable to provide evidence to disprove the taxpayer’s testimony, the court ruled in favor of the taxpayer concerning the value of the vehicle.  

APPLICATION OF THE LAW TO THE FACTS
Argue the facts of your case as they apply to the law.  New facts not should be mentioned.  All facts relied upon must be set forth in the Statement of Facts section above.

Invalid Loan
Mr. Doe asserts that there is cancellation of indebtedness because there is no debt due to the illegal loan as shown by the highly inflated appraisal.  The above facts show that RB Lending conspired with the appraisal to substantially inflate the value of the property when it was sold to Mr. Doe.  Because there is therefore no debt, there is cancellation of of debt. 

Disputed Debt
Both the client and the Clinic sent correspondence to RB Lending contesting the underlying debt.  RB Lending failed to respond.   There is no evidence that this dispute was ever settled.  The facts are simply tht RB Lending foreclosed.

 
The preponderance of the evidence supports a conclusion that a bona fide dispute existed regarding the the loan and the loan balance.  See, e.g., Earnshaw v. Commissioner, T.C. Memo. 2002-191, affd. 150 Fed. Appx. 745 (10th Cir. 2005); see also Melvin v. Commissioner, T.C. Memo. 2009-199.
 
To determine the amount of cancellation of indebtedness income properly attributed to petitioners, we must determine the amount of the RB Lending  debt that was definite and liquidated. See Zarin v. Commissioner, supra at 116.
 
In this case, the IRS should not rely on the Forms 1099-C submitted by RB Lending  as evidence of the amount of debt that was definite and liquidated. Section 6201(d) provides that in any court proceeding, if a taxpayer asserts a reasonable dispute with respect to any item of income reported on an information return and has fully cooperated, the Commissioner shall have the burden of producing reasonable and probative information concerning the deficiency in addition to the information return. Petitioners have asserted reasonable disputes with respect to the amounts reported by CitiFinancial and Chase. Respondent has failed to produce reasonable and probative information independent of the third-party information returns.
 
The preponderance of the evidence supports a conclusion that a bona fide dispute existed regarding the loan from RB Lending. See, e.g., Earnshaw v. Commissioner, T.C. Memo. 2002-191, affd. 150 Fed. Appx. 745 (10th Cir. 2005); see also Melvin v. Commissioner, T.C. Memo. 2009-199.
 
To determine the amount of cancellation of indebtedness income properly attributed to petitioners, we must determine the amount of the CitiFinancial and Chase debt that was definite and liquidated. See Zarin v. Commissioner, supra at 116.
 
CIT’s 1099-C form reported cancellation of indebtedness income of $205,758 attributable to Mr. Doe.  [Attached as Exhibit K is the 2004 1099-C form].  This number was calculated by subtracting the fair market value reported on the 1099-C, $105,000, from the outstanding loan balance.  [Attached as Exhibit K is the 2004 1099-C form].  Since the fair market value reported on the 1099-C did not reflect the actual market value of the property, the amount of cancellation of indebtedness income was over reported because a higher fair market value would have further reduced the amount of cancellation of indebtedness income.  See IRS Publication 4681 (2007), Section 1, Page 3.  The real fair market value of Rogers Ave was the price paid for the property at foreclosure, which was $252,333.  [Attached as Exhibit I is the Rogers Ave. Foreclosure Deed].  Since this represents what an actual buyer in the market was willing to pay for the property, versus the arbitrary number listed by CIT.

Finally, as explained above, Mr. Doe has provided credible evidence that the fair market value reported by CIT on their 1099-C was incorrect.   Since Mr. Doe has shown a reasonable dispute with respect to the income CIT reported on the Form 1099-C, absent any additional evidence that would prove the sufficiency of the information CIT reported on the Form 1099-C, he should not be held responsible for the income assigned to him by CIT.  I.R.C. Section 7491 (a)(1); I.R.C. Section 6201(d); Martin v. Commissioner of Internal Revenue, T.C. Summ.Op 2009-121, 2009 WL 2381577 (U.S. Tax Ct. 2009).

Insolvency
In addition Mr. Doe was insolvent and therefore I.R.C. section 108 specifically excludes so much up to the amount of the insolvency. In this case, the entire debt is excluded.  owed $58,425, which represents the total amount that Mr. Doe owed prior to foreclosure ($310,758) minus the foreclosure sales price ($252,333).  [Attached as Exhibit K is the 1099-C form].  See IRS Publication 4681 (2007), Section 1, Page 3.  This remaining sum should then be excluded from Mr. Doe’s gross income because he was insolvent immediately before cancellation of the indebtedness in a sum exceeding the amount of cancellation if indebtedness income.

The chart below shows that the fair market values of Mr. Doe’s assets prior to the cancellation were less than his liabilities, which creates an insolvency of $61,150.
	Assets
	Fair Market Value
	Liabilities
	Amount of Liability

	XYZ
	$108,000
	RB Lending
	$310,758

	1998 Mercedes Car
	$11,000
	Car Loan
	$19,000

	Clothing
	$70
	American Express Credit Card
	$5,000

	Cash
	$50
	
	

	Total Assets
	$119,120
	Total Liabilities
	$315,019

	
	
	Total Insolvency:
	$195,899


Since Mr. Doe was insolvent at least $195,899, immediately before RB Lending  cancelled his indebtedness, and because this amount exceeds $58,425, the amount of debt actually cancelled, any alleged cancellation of indebtedness income should be excluded from Mr. Doe’s gross income.  I.R.C § 108(a)(1)(B) and § 108(d)(3).
CONCLUSION
State succinctly the relief you are requesting.  
Mr. Doe respectfully submits that he is not liable for cancellation of indebtedness income because he has a proven a reasonable dispute with the income reported on CIT’s 1099-C.  Alternatively, if Mr. Doe is found liable for a portion of the cancellation of indebtedness income, he is entitled to exclude this amount from his gross income because he was insolvent.   Mr. Doe’s tax liability for 2004 should therefore be zero.
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