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The objective of the Low Income Tax Practice Newsletter is to provide low income tax practitioners useful information about basic tax procedure and current tax practice issues.  
The Standing Pretrial Order

About four or five months before a calendar, the clerk of the United States Tax Court issues a notice of trial to all parties.  Along with the notice of trial, the Tax Court includes a document called a Standing Pretrial Order (the pretrial order).  Advocates sometimes fail to give this inconspicuous document the attention it deserves.  Experience has shown that disregarding the requirements of the pretrial order can result in serious damage to your client’s case.  

On February 10, 2003, the Tax Court announced changes to the pretrial order.
  With the fall trial sessions set to begin soon, it is worthwhile to review the fundamental requirements of the pretrial order.  
1.  Settlement Negotiations.  The Tax Court expects the parties to settle issues that are reasonably capable of settlement, leaving for trial only issues that are truly disputed.  It is a poor trial strategy to refuse to settle some issues, for example expense substantiation issues, because the government will not agree to an earned income credit issue.  Most Tax Court judges have little or no patience with parties who fail to settle issues that could reasonably be settled.  
2.  Continuances.  In most cities, the Tax Court holds a calendar once a year.  For this reason, the court is not disposed to grant continuances, even if they are joint motions.  If you have good grounds for a continuance, file the motion as early as possible.  See Rule 133.  

3.  Stipulation of Facts.  The stipulation of facts process is the bedrock of practice in the Tax Court.  Stipulating facts allows the court to hear cases efficiently. The parties are required to stipulate facts to the fullest extent possible.  All documentary and written evidence must be marked and stipulated in accordance with Rule 91.    A full stipulated case can be submitted at anytime upon motion.  See Rule 122.  If a case can be submitted fully stipulated, this saves both the client’s time, the court’s time and your time.  Stipulating facts takes time.  Do not plan to complete the stipulation on the day of the trial.  The pretrial order indicates that if the stipulation is not ready at the beginning of the trial and the judge determines it is the failure of one party, the court may order sanctions.  
4.  Exchange of Documents.  The Tax Court requires the parties to exchange all documents no later than 14 days before trial.  This requirement is directly related to the stipulation process and its importance cannot be overstated.  The pretrial order provides that a failure to timely exchange documents can result in the documents being excluded.  Experience has proven that representatives who bring documents to court for the first time on the day of the trial may leave the court room at the end of the day with their recently produced evidence excluded by the court.      

5.  Pretrial Memorandum.  Where a settlement is not reached, the court requires the parties to prepare a pretrial memorandum. The court has provided a format for this document.  An example of the format is usually attached to the notice of trial.  The pretrial memorandum requires some basic information about the case (estimate of trial time, status of the stipulation of facts, etc.), identification of witnesses, a statement of facts, and a summary of the applicable legal authorities.  The pretrial memorandum must be served on the Tax Court and the opposing party no later than 14 days before the first day of the trial session.
6.  Witnesses.  Witnesses must be identified in the Pretrial Memorandum.  Expert witnesses must prepare a written report that is served upon opposing party at least thirty days before the first day of the trial session.

Practice Point.  Make an appearance.  Tax Court cases are settled by filing a written decision document which reflects a deficiency in tax , no deficiency or overpayment, or an overpayment in tax.  If the parties have not entered into a written decision document, the court will expect the parties to be present at the trial calendar, to orally read the settlement into the record, and to propose a date for filing a written decision document.  If you have not reduced the settlement to writing, you should appear in court.  Do not authorize the IRS attorney to read the settlement into the record.  The judge may not be agreeable to the IRS attorney alone stating the settlement and may want to ask you questions about the case.  If you cannot get to court, arrange to sign a decision document.  Then it will not be necessary to explain the settlement to the judge.  

Practice Point.  Offer in Compromise Fees.   On August 15, 2003, the IRS issued final regulations establishing a $150.00 fee for offers in compromise.  (T.D. 9086) (2003 TNT 158-11).  Low income taxpayers are excepted from paying the fees.  Unfortunately, low income taxpayers are presently defined by reference to the DHHS poverty guidelines, not the section 7526 income guidelines.  The fees must be paid on any offer in compromise made on or after November 1, 2003.  Accordingly, it will benefit some clients whose offers in compromise are in process to file the offers before November 1, 2003.  
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The information contained in this newsletter is for general guidance only and is not legal advice provided to a client.  The Legal Aid Society and contributors disclaim all responsibility (including negligence) for all consequences of any person who acts in reliance on the information contained herein.  
�   An example of the Tax Court’s new standing pretrial order can be found at 2003 TNT 29-24.
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