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The objective of the Low Income Tax Practice Newsletter is to provide low income tax practitioners useful information about basic tax procedure and current tax practice issues.  
Mailing Documents to the IRS 
Although most attorneys will never have a dispute with the IRS involving whether a document was timely mailed, ignoring the mailing rules may be a malpractice claim waiting to happen.  In addition, understanding the rules is essential to making informed decisions on several issues, including whether the IRS mailed a timely notice of deficiency, whether a timely petition was filed in the Tax Court, and whether the statute of limitations for filing a refund claim has expired.  
 Because these disputes are time consuming and in many cases avoidable, every representative should review his or her office mailing procedures in light of the rules.  
1.  Actual Receipt Rule- No Longer Applicable.  Prior to 1954, documents mailed to the IRS were considered “filed” when received by the IRS.  Courts regularly applied the common law presumption that properly mailed documents were received in the ordinary course by the addressee.  Estate of Wood v. Commissioner, 92 T.C. 793, 798-99 (1989) (en banc), aff’d, 909 F.2d 1155 (8th Cir. 1990).  In 1954, Congress enacted section 7502 and abandoned the actual receipt rule.
2.  Section 7502.    Section 7502 requires that each statutory document must be included in an envelope, bear a postmark within the prescribed period, be properly addressed, and contain proper postage.    Then, if the document is received after the due date, the postmark date is deemed the delivery date.  I.R.C. § 7502(a)(2).

4.  Documents Covered.  It will probably come as a surprise to some readers that not all documents are covered by of section 7502.  The statute covers returns, claims, statements, or other documents that are required by an Internal Revenue law to be made within a time period or by a date certain.  It also applies to payments of tax.  

I.R.C. §  7502(a).  Thus, income tax returns, claims for refunds, requests for collection due process hearings and payments of taxes are covered by the timely mailed/timely filed rules.  But, other documents are not covered.  For example, the IRS often gives a taxpayer 30 days to request an Appeals conference.  A request for an Appeals conference at the end of an audit is not required by statute and if the request is mailed on the last day, it may be regarded as untimely.  

5.  Tax Court Documents.  If a Tax Court document is required by statute, section 7502 applies.  There are hundreds of reported cases involving whether a petition was timely filed with the Tax Court.  Section 7502 applies to these cases.  On the other hand, many Tax Court documents are not required by statute.  For example, pretrial memoranda and briefs are required by the Court but do not qualify for timely mailed/timely filed rules and must be mailed in sufficient time to arrive timely. 

6.  Properly Addressed.  This simple requirement has landed many taxpayers in court. Documents have been sent to the wrong court or to the wrong Internal Revenue Service office.
  So, before you hand a completed document to a support person for mailing, you may want to ask yourself whether the support person has enough skill to accurately address the document to the correct court or IRS office.
   After asking the question, you may want to follow the practice of many experienced lawyers and  personally examine the addressed envelope before it is sealed and mailed.
7.  Postmarks.  A key requirement of section 7502 is the postmark generally must be made by the U.S. Postal Service.  Treas. Reg.  § 301.7501-1(c)(iii).  (See Private Delivery Services below)  The postmark must be made on or before the last date for filing the document.
  A legible postmark will control.  If the postmark is after the due date, the document will not be considered timely, even if other evidence demonstrates it was timely deposited in the mail.  Treas. Reg. § 301.7501-(c)(1)(iii).  If the postmark is not legible, the taxpayer bears the burden of proof as to when the postmark was made.  Even if this proof can be assembled, a great deal of time may be consumed trying to prove that the document was placed in the mail before the due date.  

Prior to the enactment of section 7502, a taxpayer could rely on the common law mailbox presumption which provided that documents mailed would be received in due course by the addressee.  The presumption was rebuttable.  After section 7502, the federal circuits are split on whether a taxpayer can offer proof that the document was properly mailed.   The Second Circuit and the Sixth Circuit have held that where section 7502 applies, the taxpayer may not rely on the common law mailbox presumption.   Carroll v. United States, 71 F.3d 1228 (6th Cir. 1995).
8.  Registered or Certified Mail.  The postmark rules are quite rigid.  Fortunately, Congress has provided a safe harbor.  Where a document is sent by registered mail, the statute provides that the mailing date will constitute prima facie evidence of delivery to the IRS.  Similarly, a document sent by certified mail bearing a timely United States postmark  will be treated as bearing a timely postmark.
  Treas. Reg. § 301.7502-1(C)      See “Practice Point.  Review Your Mail Procedures”  below.  
9.  Private Delivery Services.  In 1996, Congress authorized the use of private delivery services.  The services authorized by the IRS include Federal Express, United Parcel Service, Airborne Express, and DHL Worldwide Express.  Use of these services will be accorded the same treatment as registered mail.  Section 7502(f).  Thus, if you are facing the last day to file a document, a private delivery service may be a good choice, especially if you have more confidence in the private delivery service than in the U.S mail service.  

Practice Point.  Irradiation.  At the fall 2003 meeting of the ABA tax section, Thomas B. Wells, Chief Judge of the U.S. Tax Court, noted that after September 11, 2001, mail sent to the Tax Court is irradiated.  This results in some postmarks becoming illegible.  Because of this development, it may be advantageous to use private delivery services for critical documents sent to the court.  Gibson v. Commissioner, T.C. Memo 2002-218.
10.  Delivery After the Due Date.  One of the more unusual requirements of section 7502 is that the document must be received after the due date.  Importantly, if the document is lost, only registered mail or certified mail will be accepted under the regulations as proof of mailing.  Treas. Reg. 301.7502-1(e)(1).  The requirement of delivery is so demanding that if the document is not delivered, absent registered or certified mailing or use of a private delivery service, the taxpayer will not be allowed to present other proof of mailing.  

If the document is received by the IRS before the due date, section 7502 is not applicable.  You might ask, what difference does it make?  If the document is received before the due date or after the due date but under the provisions of section 7502, it would be timely in any event.  Your query would be correct -- the document would be timely filed, but whether section 7502 applies can make a world of difference.  Consider the following example.  Joe gets an extension to file his 2002 return until August 15, 2003.   Joe goes to the post office and the letter is postmarked August 12th.    The IRS receives the return on August 14th which, of course, is not after the due date.  The return is timely filed.  Three years later, on August 13,  2006, the IRS sends Joe a notice of deficiency.  Is the notice timely mailed?  It depends on the delivery date of the original return.  The Tax Court has held that a document received before the statutory due date does not invoke the section 7502 rules.  In this example, the delivery date would be August 14, 2003 and the notice of deficiency would be timely.  Conversely, had the return been received on August 17, 2003, after the due date, section 7502 applies and the postmark date (August 12th) would be deemed the delivery date.  In such case, the notice of deficiency mailed on August 14th would be untimely.    Estate of Paul Mitchell, Deceased, Patrick T. Fujieki, Executor v. Commissioner, 250 F. 3rd 696 (9th Cir. 2001).     
Practice Point.  Review Your Mail Procedures.  It may seem that you have more important things to do than examine whether a petition or a claim for refund has been placed in a properly addressed envelope containing proper postage.  And you probably do until the day that something is improperly mailed.  Then you will begin a long journey trying to figure out why the document was sent to the wrong court or why the document was returned to your office.  Reviewing your office mail procedures and examining important documents on the day of mailing is simply worth the trouble.  Experienced tax practitioners almost always send important documents to the IRS by registered, by certified mail or by private delivery service, because this eliminates most proof of mailing issues.  
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The information contained in this newsletter is for general guidance only and is not legal advice provided to a client.  The Legal Aid Society and contributors disclaim all responsibility (including negligence) for all consequences of any person who acts in reliance on the information contained herein.  
�   See, e.g.,  C. Frederick Brave, Inc. v. Commissioner, 65 T.C. 1001 (1976), (an envelope addressed to the Clerk, United States District Court, Washington, D.C. was held not to be properly addressed); Hoffman v. Commissioner, 63 T.C. 638 (1975), (an envelope addressed to the United States Tax Court, 26 Federal Plaza, New York City, was held not to be  properly addressed); and Price v. Commissioner 76 T.C. 389 (1981), (an envelope correctly addressed except for an incorrect  zip code was held be correctly addressed).  


�   For an example of a case in which a FedEx shipping label was filled out incorrectly see Estate of Marguerite M. Cranor v. Commissioner, T.C. Memo 2001-27.  


�   Section 7502 does not apply to a delinquent return because it is filed after the due date.  Accordingly, where a return is filed late, the receipt date constitutes the filing date. 


�   Using your office’s post meter mark and certified mail does not meet the statutory requirement that the envelope contain a United States postmark.  
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