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Issue 8
The objective of the Low Income Tax Practice Newsletter is to provide low income tax practitioners useful information about basic tax procedure and current tax practice issues.  
Beware the Joint Filing Decision 

Many legal aid offices represent women who are victims of domestic abuse and are pursuing a divorce.  With all that is going on in the client’s life - orders of protection, child custody issues, alimony and child support issues, - it is understandable that the joint filing decision often receives less attention than it deserves.  

For most married taxpayers, the decision whether to file jointly or file married filing separately is relatively simple.  Prepare the returns twice:  first using the joint filing rates and second using the married filing separate rates.  Then choose the filing status with the lowest tax.  Unfortunately, this method does not always work for clients who are involved in divorce proceedings.  

Legal aid clients are vulnerable to the financial allure of joint filing, but representatives should carefully evaluate this decision.  A lower tax bill may sound good today; but extra money today may not be worth the cost of future problems.  A bad filing decision can leave the client battling the IRS.  These battles can adversely affect the financial and emotional well being of the client for many years.  Careful consideration of each client’s circumstances may often show that married filing separately is a better decision.  

A.  Joint and Several Liability

1.  Married Couples.  Clients sometimes believe that they must file a joint return; but this is not true.  The decision to file a joint return is a voluntary decision.  Married couples can file either jointly or file married filing separately.

2.  Lower Tax Due.  Filing a joint return often results in less tax due for a married couple.  This is especially true in marriages where one spouse earns substantially more than the other spouse.  Filing separately often results in losing some credits, for example the earned income credit.  

3.  The Catch.  Married couples are attracted to joint filing by lower tax rates, but there is a catch.  In consideration for the lower rates on joint returns, Congress imposes joint and several liability on both spouses.  I.R.C. § 6013(d)(3).  As many taxpayers have painfully learned, joint and several liability means that each spouse is individually liable for all of the tax reported on the return, including penalties and interest, and any future tax assessments.   Joint filing works well when spouses report all their income and pay all taxes due.  When joint filing doesn’t work well, it can be a nightmare for an “innocent” spouse.   When income is omitted from the return or the balance reported due on the return is not paid, the IRS aggressively pursues collection from each spouse without any regard for who earned the income or who benefited.    

B.  Innocent Spouse Relief.   

1.  Statutory History.  Beginning in 1971, Congress first recognized the need to provide innocent spouses with relief from joint and several liability.
  While the new relief was a welcome change, few deserving spouses benefited, because statutory hurdles prevented many from obtaining relief.  In 1998, Congress liberalized the innocent spouse relief provisions and created three kinds of innocent spouse relief.   All of them require a threshold requirement of a joint return.  The three kinds of innocent relief are codified in I.R.C. § 6015.  They include Procedures for Relief From Liability Applicable to All Joint Filers, Section 6015;  Procedures to Limit Liability For Taxpayers No Longer Married or Taxpayers Legally Separated or Not Living Together, Section 6015(c); and  Equitable Relief, section 6015(f).  

2.   Proving the Innocent Spouse Case.  Innocent spouse relief is not an absolute right.  Each taxpayer must prove the elements of the statute.  Depending on how much your client knew about the item of income or the transactions and whether he or she benefited, the IRS may dispute your client’s right to relief.  Where it is foreseeable that the client may become entangled in a prolonged controversy involving joint and several liability, it may be a better decision to file married filing separately.   Not filing a joint return is a complete defense to liability for a former spouse’s omitted income.  

C.  Examine All the Facts and Circumstances

Your client’s answers to the following nonexhaustive list of questions may indicate that joint filing is a potential problem:


1)  Is your spouse secretive about financial information?

2)  Does your spouse deny you access to the family bank account? 


3)  Does your spouse freely discuss his income?  Do you know how much income your spouse earns monthly?


4)  Does your spouse control the financial decisions for the family?


5)  Does your spouse allow you to review and ask questions about the income tax returns before signing the return?  


6)  Does your spouse share tax refund checks with you?


7)  Does your spouse or the client already owe tax debts to the IRS?


8)  Does your spouse owe past due child support or an educational debt?

 
9)  How many unfiled taxable years exist?  


10)  Is your spouse mentally or physically abusive?

D.  Divorce Negotiations.  In many low-income marriages, husbands rely on the dependency exemptions, the earned income credit and child tax credit, and the wife’s withholdings to meet the joint tax liability.  In negotiating the terms of a divorce, the husband’s attorney often recommends joint filing for all unfiled returns, because this will lower his overall tax bill.  Representatives should pay close attention to whether the tax reported on all the unfiled returns can and will be paid at the time the returns are filed.
  Filing returns with balances due is a sure way to jump start a disagreement with the IRS.

E.  The Internal Revenue Service.   In collecting an unpaid tax, the IRS is an equal opportunity debt collector.  The IRS does not care who earned the money or who benefited.  More often than not the IRS pursues the easiest taxpayer to find, which is often the wife who continues to live in the marital home.  In some cases, the IRS does not seem receptive to information about how it could collect from the taxpayer husband.  

Practice Idea.   Last Chance to Change– April 15, 2003.  If your client has already filed a joint return for 2002 and now wants to change to married filing separately, there are still a few days to take action.
  A taxpayer who files a joint return has until the due date of the return to revoke this decision.  This is done by simply filing a separate return.
  Once the due date for the return has passed the joint return filing decision is set in stone.  
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The information contained in this newsletter is for general guidance only and is not legal advice provided to a client.  The Legal Aid Society and contributors disclaim all responsibility (including negligence) for all consequences of any person who acts in reliance on the information contained herein.  

� If a client has been separated for the last six months of the taxable year and meets the other requirements of I.R.C. § 7703(b), the client will be considered unmarried and may qualify to file as head of household.  





� The Innocent Spouse Act of 1971 (P.L. 91-679) added I.R.C. § 6013(e) (now repealed).  


�   If joint filing is chosen and there is a tax due, it may be practical to require the husband to provide cashier’s checks payable to the IRS.  Then the wife’s representative should mail the returns to the IRS with full payment.  


�   If the client and the spouse separated before the last six months of the taxable year, the client may be deemed unmarried as of the end of the taxable year and, if eligible may qualify for head of household rates.  See I.R.C. 7703.  


�   See Treas. Reg. 1.6013-1(a)(1).





PAGE  
3

