
Criminal Procedure

Professor Russell Covey, Fall 2007

Required Text:
Allen, Hoffman, Livingston, & Stuntz, CRIMINAL PROCEDURE: INVESTIGATION AND RIGHT TO COUNSEL (Aspen 2005)

Recommended Text:

Any hornbook can provide helpful supplemental perspective. You might try: Dressler, Understanding Criminal Procedure (LexisNexis 2006); or LaFave, Criminal Procedure: Investigation (Thomson/West 2006)

Amendments IV, V, VI, and XIV to the United States Constitution:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.  U.S. CONST. amend. IV.


No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.  U.S. CONST. amend. V.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.  U.S. CONST. amend. VI.

Section 1. ... No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. ... U.S. CONST. amend. XIV.

I.  Introduction to Constitutional Criminal Procedure:
The Foundations of Modern Constitutional Criminal Procedure

1. Due Process & the Bill of Rights

77-93 (Hurtado v. California, 110 U.S. 516 (1884), Brown v. Mississippi, 297 U.S. 278 (1936), et al., Rochin v. California, 342 U.S. 165 (1952))


Supp.: Moore v. Dempsey, 261 U.S. 86 (1923)
2. Boyd, the Common Law & the Bill of Rights

Supp.: The Writs of Assistance Case 

277-91 (Boyd v. U.S., 116 U.S. 616 (1886)
Optional but recommended: Supp.: Entick v. Carrington, 19 Howell’s State Trials 1029 (1762); excerpt from Galloway, The Intruding Eye: A Status Report on the Constitutional Ban Against Paper Searches, 25 Howard L.J. 367 (1982)
II.  The Fourth Amendment

3. Introduction to the Exclusionary Rule
Supp.: Weeks v. United States (1914)

333-348 (Mapp v. Ohio, 367 U.S. 643 (1961)) 

724-728 (United States v. Havens, 446 U.S. 620 (1980))

What is a “Search”?
4. Reasonable expectations of privacy 

Supp.: Olmstead v. United States, 277 U.S. 438 (1928) (Brandeis, J., dissenting)

349-360 (Katz v. U.S., 389 U.S. 347 (1967); Oliver v. U.S., 466 U.S. 170 (1984); U.S. v. Dunn, 480 U.S. 294 (1987)) 
5. “Knowingly exposed to the public” 

361-379 (Florida v. Riley, 488 U.S. 445 (1989); U.S. v. White, 401 U.S. 745 (1971); California v. Greenwood, 486 U.S. 35 (1988))

6. Privacy and technology 

379-394 (U.S. v. Karo, 468 U.S. 705 (1984); Kyllo  SEQ CHAPTER \h \r 1v. United States, 533 U.S. 27 (2001))

Problem: To be assigned.
“Seizures” and Consent Searches
7. Of persons

Supp.: U.S. v. Mendenhall, 446 U.S. 544 (1980)

394-409 (Florida v. Bostick, 501 U.S. 429 (1991), U.S. v. Drayton, 536 U.S. 194 (2002); Brower v. County of Inyo, 489 U.S. 593 (1989); California v. Hodari D., 499 U.S. 621 (1991))

8. Of automobile occupants 

668-679 (Schneckloth v. Bustamonte, 412 U.S. 218 (1973); Florida v. Jimeno, 500 U.S. 248 (1991)) 

Supp.: Brendlin v. California, 127 S. Ct. 2400 (2007)
9. Probable Cause and Warrants


420-437, 447-452 (Draper v. U.S., 358 U.S. 307 (1958); Spinelli v. U.S., 393 U.S. 410 (1969); Illinois v. Gates, 462 U.S. 213 (1983)) 

Exceptions to the Warrant Requirement
10. Exigent circumstances & plain view

462-479 (Mincey v. Arizona, 437 U.S. 385 (1978); Welsh v. Wisconsin, 466 U.S. 740 (1984); Illinois v. McArthur, 531 U.S. 326 (2001))

479-485 (Arizona v. Hicks, 480 U.S. 321 (1987))

11.  Automobiles 

Supp.: 
U.S. v. Chadwick, 433 U.S. 1 (1977)

489-509 (California v. Acevedo, 500 U.S. 565 (1991); California v. Carney, 471 U.S. 386 (1985); Wyoming v. Houghton, 119 S. Ct. 1297 (1999))

12. Arrest

509-531 (U.S. v. Watson, 423 U.S. 411 (1976); County of Riverside v. McLaughlin, 500 U.S. 44 (1991); Steagald v. U.S., 451 U.S. 204 (1981); Atwater v. Lago Vista, 532 U.S. 318 (2001))

Exceptions to the Probable Cause Requirement

13. Reasonable Suspicion I 
552-573 (Terry v. Ohio, 392 U.S. 1 (1968); Dunaway v. New York, 442 U.S. 200 (1979), Florida v. Royer, 460 U.S. 491 (1983))
14. Reasonable Suspicion II 
573-590 (U.S. v. Sharpe, 470 U.S. 675 (1985); Pennsylvania v. Mimms, 434 U.S. 105 (1977); Maryland v. Wilson, 519 U.S. 408 (1997); Michigan v. Long, 463 U.S. 1032 (1983); Florida v. J.L., 120 S. Ct. 1375 (2000); Illinois v. Wardlow, 120 S. Ct. 673 (2000))
15.   
Searches incident to arrest 

531-552 (Chimel v. California, 395 U.S. 752 (1969); U.S. v. Robinson, 414 U.S. 218 (1973); Maryland v. Buie, 494 U.S. 325 (1990); Thornton v. U.S., 124 S. Ct. 2127 (2004); Knowles v. Iowa, 119 S. Ct. 484 (1998)) 
Regulating Police Conduct Through the Fourth Amendment

16. Police discretion and profiling

590-609 (U.S. v. Sokolow, 490 U.S. 1 (1989); Whren v. U.S., 517 U.S. 806 (1996))

17.  Special needs: roadblocks, checkpoints, and random stops

624-641 (Indianapolis v. Edmond, 121 S. Ct. 447 (2000); Illinois v. Lidster, 124 S.Ct. 885 (2004))

Supp: Illinois v. Caballes, 543 U.S. 405 (2005) 

18.  Non-police searches, excessive force

Supp: T.L.O. v. New Jersey, 469 U.S. 325 (1985)
641-668 (Ferguson v. Charleston, 532 U.S. 67 (2001); Tennessee v. Garner, 471 U.S. 1 (1985); Graham v. Connor, 490 U.S. 386 (1989)

Exclusion of illegally obtained evidence

19.  “Standing” 

Supp.: Rakas v. Illinois, 439 U.S. 128 (1978)

697-709 (Minnesota v. Carter, 119 S. Ct. 469 (1998); Minnesota v. Olson, 495 U.S. 91 (1990); Rakas v. Illinois, 439 U.S. 128 (1978); U.S. v. Payner, 447 U.S. 727 (1980))

20.  “Fruit of the poisonous tree” doctrine
709-724 (Wong Sun v. U.S., 371 U.S. 471 (1963); U.S. v. Ceccolini, 435 U.S. 268 (1978); Murray v. United States, 487 U.S. 533 (1988))

Supp: Hudson v. Michigan, 126 S.Ct. 2159 (2006)
III.  The Fifth Amendment Privilege Against Self-Incrimination



21.  Scope of the privilege

291-298 (Schmerber v. California, 384 U.S. 757 (1966)),

769-786 (McKune v. Lile, 536 U.S. 24 (2002); U.S. v. Ward, 448 U.S. 242 (1980); Hiibel v. Sixth Judicial District Court of Nevada, 124 S. Ct. 2451 (2004)) 

22.  Voluntariness
805-813 (Bram v. United States, 168 U.S. 532 (1897); Brown v. Mississippi, 297 U.S. 278 (1936); Ashcraft v. Tennessee, 322 U.S. 143 (1944); Watts v. Indiana, 338 U.S. 49 (1949))

Supp.: Lisenba v. California, 314 U.S. 219 (1941)
23.  Miranda
819-841 (Miranda v. Arizona, 384 U.S. 436 (1966), Colorado v. Connelly, 479 U.S. 157 (1987))

24.   Implementing Miranda: Custody and Interrogation
841-858 (Berkemer v. McCarty, 468 U.S. 420 (1984); Minnesota v. Murphy, 465 U.S. 420 (1984); Rhode Island v. Innis, 446 U.S. 291 (1980); Pennsylvania v. Muniz, 496 U.S. 582 (1990); Illinois v. Perkins, 496 U.S. 292 (1990))

25.   Miranda waivers and the Edwards Rule
858-873 (Michigan v. Mosley, 423 U.S. 96 (1975); Edwards v. Arizona, 451 U.S. 477 (1981); Oregon v. Bradshaw, 462 U.S. 1039 (1983); Davis v. U.S., 512 U.S. 452 (1994); Minnick v. Mississippi, 498 U.S. 146 (1990); North Carolina v. Butler, 441 U.S. 369 (1979))

26.   Miranda’s Constitutional Status
890-893 (New York v. Quarles, 467 U.S. 649 (1984); Oregon v. Elstad, 470 U.S. 298 (1985); Harris v. New York, 401 U.S. 222 (1971))

906-920 (Missouri v. Seibert, 124 S.Ct. 2601 (2004); U.S. v. Patane, 124 S.Ct. 2620 (2004))

Supp.: Chavez v. Martinez, 538 U.S. 760 (2003)
V.  Police Interrogation and the Sixth Amendment
27.   Massiah, the Right to Counsel, and Police Questioning
813-817 (Massiah v. U.S., 377 U.S. 201 (1964)), 

920-932 (Brewer v. Williams, 430 U.S. 387 (1977); U.S. v. Henry, 447 U.S. 264 (1980); Kuhlmann v. Wilson, 477 U.S. 436 (1986))

28.   Waiving the Sixth Amendment Right to Counsel
932-944 (Michigan v. Jackson, 475 U.S. 625 (1986); McNeil v. Wisconsin, 501 U.S. 171 (1991); Moran v. Burbine, 475 U.S. 412 (1986); Texas v. Cobb, 532 U.S. 162 (2001))



Supp.: Fellers v. U.S., 540 U.S. 519 (2004); id., 397 F.3d 290 (8th Cir. 2005) (on remand)
Reading Assignments
The reading assignments are listed above numbered by class.  We will try to adhere to the above schedule even if we do not discuss all of the assigned readings in any one class (as will often be the case).  Please be sure to keep up with the reading assignments.  I have identified the main cases (in parentheses) to be discussed in each reading assignment.  I expect everyone to be prepared to discuss the facts, holdings, and any concurrences and dissents in these cases.  This list is meant to provide a reference and is not exclusive; please read, consider, and be prepared to discuss all cases and other materials included in that week=s reading assignment and accompanying casebook notes.  Supplemental cases and other materials, indicated by the notation “Supp.,” are available electronically on the course website.  Please be sure to have these cases accessible (either by printing them out or by opening the electronic file on your laptop) for use in class on the days the materials are assigned.  
Examination
There will be a three-hour, closed-book examination at the end of the semester.  The examination usually consists of two sections, a multiple-choice portion and an essay portion.  

Participation


a. Classroom discussion: Law school attempts to equip students not merely with a basic understanding of legal doctrine and institutions, but also with the rhetorical skills necessary to advocate publicly on behalf of clients. Active participation in classroom discussions contributes to development of those essential skills, and creates a more dynamic classroom environment that enhances everyone=s learning experience. Thus, class participation is an integral component in a student=s overall performance, and final grades will be adjusted, at my discretion, anywhere from +2 to -2 points based on participation. 

I try to call on as many students as possible during each class, and you should expect to be called on randomly throughout the semester.  All students are expected to keep up with the reading and to be prepared for every class. Failure to participate, or lack of preparation when called on in class, will result in loss of participation points.  Students who are not prepared when called on, and “pass,” also should expect to be called on again in subsequent classes. Of course, students who are especially active and engaged will receive additional participation points in recognition of their contributions.

b. Internet discussion: Each student is required to make at least one posting to the class TWEN site over the course of the semester. (See TWEN below.) Students are encouraged, however, to use the TWEN site more often.

Attendance

Class attendance is expected and required.  Any student that misses more than six classes is presumptively ineligible to sit for the final exam. However, assuming your total absences do not approach or exceed six, you do not need to notify me or provide excuses regarding individual absences.  

TWEN  


a. General

Every student in the class is required to register for the class website on TWEN. There, you will find a copy of the class syllabus, links to other interesting or helpful websites, and any other materials or handouts that I assign or distribute over the course of the semester. In addition, I will post any changes in the current reading assignment(s) for upcoming class(es).  You should also check the site for urgent notifications, e.g., class cancellations and the like. 

In lieu of direct email, please post all questions you have about any substantive, course-related matters to the TWEN website. If you don=t know the answer to a question, at least 10 other students probably do not as well. It saves me time to answer questions once on TWEN, rather than multiple times in private exchanges with individual students. In addition, it educates everybody in the class. If you forget this rule and email a substantive question directly to me, I reserve the right to post it, without further permission, on the TWEN website.

The TWEN site is accessible by logging on to Westlaw and going to Covey=s Criminal Procedure course.  Please contact West Group technical support for assistance accessing the site.  I will not be able to help you with technical issues.

b. Required Postings

The TWEN site provides an opportunity to further enhance the classroom-learning environment by providing a forum for student-directed dialogue. As an encouragement to use of the TWEN discussion site, each student is required to post one substantive question, comment, or response to another posting over the course of the semester. Failure to comply with this requirement will result in the loss of one participation point. Students who make a substantial contribution to the classroom discussion through TWEN postings will gain participation points. For those students who strongly dislike speaking in class but who wish to be considered active participants, TWEN provides a great outlet to get involved and enrich everyone’s learning experience.
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