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CONSTRUCTING PILOT PROJECTS

L. INTRODUCTION

Before an agency implements ADR on a large scale/permanent basis, it is advisable to start
with one or more ADR pilot projects. A pilot project, where ADR is utilized on a limited,
experimental basis is valuable because it allows an agency to begin on a small scale in order
to see how well ADR works for a particular agency or in a particular type of dispute. The
agency can learn lessons from the pilot, work the bugs out of the system, and then implement
ADR on a larger, permanent scale. Or, if ADR tumns out not to be appropriate in a dispute
‘area, the agency will be berter off making that discoverv on a small, temporary scale.

A pilot will be the first exposure for many to ADR. Starting with one or more pilots is a
way of creating "success stories,” so that those in the agency who are skeptical, reluctant to
“try something new." or otherwise not disposed toward trying ADR can see that "if ADR
works for that dispute, maybe it can work for us." Selecting an appropriate pilot and taking
steps 1o ensure its success may be critical to starting up an agency's broader ADR program.

To get an ADR pilot off the ground, and for it to be successful, leadership and support from
the agency and/or Department head, or person of comparable stature, is needed from the
outset. Obtaining such support may require one or more initial training sessions for top level
officials. during which questions such as, “what is ADR?" "how have other agencies benefited
from ADR?" and "how can ADR benefit our agency”" can be addressed. The degree of
organizational support for ADR at the time a decision is made to proceed with an ADR pilot
will vary from situation to situation, and mayv influence the selection of an appropriate ADR
pilot. If there is no broad ADR support from top agency officials, one of the goals of the
pilot may be to achieve such broad support. in which case a modest pilot may be advisable.

On the other hand, if agency officials are already enthusiastic about ADR_ then a more
ambitious ADR pilot may be appropriate.

This section on constructing pilot projects is written from the "micro” perspective, Le_ it
presents a "how to" approach, setting forth the nitty-gritty steps recommended for making a
successful ADR pilot project. "Macro" issues, such as overcoming resistance, are relevant to
pilot project design, however, this chapter does not contain a lengthy discussion of macro
issues. Readers should consult the Dispute Systems Design Pre-Design Organizational
Checklist for questions or suggestions relating to macro issues. Similarly, for a detailed
discussion of evaluation questions, readers should consuit Performance Indicators for ADR
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EXPERIENCE AND EXPERTISE: Developing the best possible ADR pilot will
involve taking advantage of available expertise and learning from relevant experience.
Finding someone who has conducted a similar pilot (successfully or unsuccessfully), or
retaining the services of an individual or organization specializing in the design of ADR pilots
or systems, can offer the agency valuable lessons and help the agency avoid unnecessary
pitfalls. In addition to drawing from the expertise of outside sources, an agency can create
internal expertise by ensuring that key individuals in the pilot design receive ADR awareness

training and are familiar with relevant literature. Places to find such expertise and experience
include:

. agencies that have utilized ADR (e.g, EPA, FDIC, Army Corps of Engineers,
HHS, DOL)

agencies/organizations that provide ADR training or services (ACUS, FMCS,
NIDR, AAA, SPIDR, ABA)

your agency's dispute resolution specialist

. your agency's training office

. private ADR consultants

. ADR conferences or seminars (SPIDR, bar association)
. ADR journals

STAKEHOLDERS/FEEDBACK: The designers of an ADR pilot should provide for
the active participation of a diverse team of "stakeholders" in the various design stages. The
inclusion of affected interest groups in the design of an ADR pilot can serve a number of
goals. It increases the likelihood that all questions critical to the success of the pilot will be
asked. Also, groups that are included in the design process will likely feel some "ownership”

of the final product, which in tum should reduce potential resistance to the pilot. Some of the
functions a team of stakeholders can serve:

identify aspects of the existing dispute resolution system that need improvement

offer feedback from different perspectives on various facets of the proposed
pilot; prevent tunnel vision

provide warnings on potential landmines for the pilot from the very outset

« ~ market the pilot to peers



The stakeholder team should consist of individuals representing all the groups within the
agency whose members may be significantly affected by the pilot. Early on, the agency
should identify the "stakeholder” groups (¢.g., program managers, line officials, OGC, ALl's,
field employees, etc.). The inclusion of individuals representing interests that are likely to be
the most resistant to ADR and/or the pilot could be particularly important.

Agency designers should also consider including stakeholders from gutside the agency (e.g.,
regulated parties, public interest groups) in the pilot design. Because the use of ADR must
generally be consented to by the disputing parties, it is important that outside parues view the
ADR pilot as one in which they would want to participate. Inclusiveness beginning in the
early stages will help achieve "buy-in". Agencies will have 10 destermine whether there are

any legal or policy reasons why inclusion of non-agency individuals in any aspect or stage of
pilot design is impermissible or unwise.

SELECTING A PILOT: The selection of an appropriate ADR pilot will be influenced
largely by the agency’s needs and objectives. An agency seeking to reduce a backlog of cases
that do not involve parties having an ongoing relationship with the agency (e.g., tort claims)
probably has different needs than an agency looking to resoive a few, complicated disputes
involving parties that do have an ongoing relationship with the agency (e.g., environmental or
employment disputes). Because of these different needs and objectives, many aspects of the
pilots selected by the respective agencies will, in all probability, differ as well. This section
is intended to serve as a generic roadmap for the selection of an appropriate pilot, taking into

consideration the broad range of circumstances and disputes faced by agencies that are
considering .n ADR pilot. '

1. Before selecting and designing an ADR pilot, agency designers must have clearly
identified goals for such a pilot. If goals have not been identified, an agency will be hard
pressed to make an informed decision as to where (¢.g.. what type of dispute? which
geographical location?) and how (g.g., mediation or arbitration? a 3.month or 2-year pilot?)
ADR should be piloted. The agency's mission may have a bearing on the goals of a pilot,
and should be considered. Some goals that an agency might have include:

. reducing/eliminating case backlog

. reducing litigation costs

. making ADR an integral part of the agenéy's dispute resolution arsenal
. resolving disputes at the earliest possible stage

«  favorable publicity with constituents, employees, Congress, etc.

. reducing number of administrative appeals filed



2. An agency should assess its existing dispute resolution system(s). After evaluating the

types of disputes the agency faces, whether those disputes are currently being resolved in an
effective manner, and how dispute resolution can be enhanced, an agency can generate
different pilot options, and then narrow the focus to a category of disputes that seems most
promising for a pilot. Specific questions that should be asked at this initial stage include:

What types of conflicts does the agency commonly experience?
What are the existing dispute resolution processes for those conflicts?

. What is the likelihood that the conflicts will eventually settle?

What problems does the agency see in the existing dispute resolution processes
(a) procedurally and (b) in the substantive results produced?

If the dispute resolution process has multiple stages, at what stage(s) do the
problems arise?

What improvements would the agency like to see in the existing dispute
resolution process?

If those improvements were made, what benefits would be realized?

3. Determine what a "successful” pilot would be. What constitutes a "successful" pilot
will largely depend on what is important to the agency (ie., the agency’s goals). Thus, a
successful pilot could be one that saves the agency substantial money in reduced legal fees
and expenses, reduces the agency's caseload, improves relations with constituents, or provides
good public relations for the agency Success should be quantifiable (e.g., reduction in
annual legal expenses of $300.000, average case resolved 90 days after complaint filed, rather
than historic 200 days). If one of the goals of the pilot is to create a success story so that the
agency will want to use ADR on a broader basis, hard figures will likely be essential.

Therefore. early in the design phase, ADR designers should already be thinking about how the
pilot will be evaluated for success.

4. Selecting a pilot that is likely to succeed will generally be important for the agency just
beginning to experiment with ADR. If senior agency officials have not already bought into
ADR in principle, the success of the pilot will likely be quite influential on the future of ADR
at the agency. So, for example, if the primary goal of the pilot is to reduce legal fees, one
might ascertain whether there is a category of attorney-intensive disputes (e.g., involving
formal administrative adjudications and frequent court challenges) that tend to settle while in
court, and then consider whether a pilot can be designed with the goal of achieving settlement
at a much earlier stage of the proceedings. Questions to ask:



- Will there be a sufficient number of disputes to test the pilot’s success?

. Can the success of the pilot be easily evaluated?
. Are there sufficient resources (staff, money, etc.) to devote to the pilot?
. Will the pilot have future "sales potential" to others in the agency?

5. Selecting a pilot that is central to the agency’s mission may be advisable if one of the
goals of the pilot is 1o have ADR become an integral part of the dispute resolution processes
for the agency’s various disputes. An ADR pilot that is central to the agency’s mission may
have greater sales potential to a wider audience at the agency because it touches issues and
disputes familiar to others throughout the agency. On the other hand, there may be reasons
for selecting & pilot not central to the agency’s mission. For example, a category of disputes
not directly related to the agency's mission may be so troublesome to an agency (e.g.,
employment discrimination) that an ADR pilot in that area is desirable.

As an alternative approach to selecting a pilot, agency designers may wish to consider
developing ADR pilots in several categories of disputes to demonstrate the versatility of ADR.

Such an approach might result in the selection of multiple pilots in the following general
categories.

. internal disputes (e.g., EEO)
. external disputes (e.g., program enforcement)
. preventive (negotiated rulemaking)

6. Selecting an ADR pilot means more than just deciding on the types of disputes to be
included in the pilot; the type of ADR to be used in resolving those disputes must also be
decided. The emphasis in the field of ADR is on appropriate dispute resolution: utilizing an
appropriate method of dispute resolution for different types of disputes.

What are some of the different types of ADR? Mediation is negotiation assisted by a third
party, and is particularly valuable when the parties have reached an impasse in direct
negotiations. Arbitration is a proceeding, less formal, time-consuming, and costly than a
trial, in which a third party is vested with decision-making suthority. Hybrids (early neutral
evaluation, fact-finding, mini-trials) generally involve two stages: (1) evidence is presented in
~n abbreviated fashion, allowing the parties and/or neutral third party to evaluate the strengths
und weaknesses of the parties’ resp«:tive positions; (2) the parties then engage in negotiations
with a better understanding of the risks of litigation. Negotiated rulemaking involves
participatory rulemaking in which a third party facilitator conducts discussions among
governmental and private parties interested in the potential regulation.



It is important to recognize that some ADR methods may be more appropriate than others for
resolving certain types of disputes. For example, in an issue involving the determination of
facts, value, or other semi-objective criteria, early neutral evaluation may be a useful tool in
establishing an acceptable basis for negotiations. Parties may then choose to continue
negotiating or use the services of a mediator or other ADR process.

There are potential advantages of starting with a mediation pilot (assuming mediation is the
appropriate type of ADR for the type of dispute): (1) mediation is useful in achieving early
resolution, and can be less expensive than more formal ADR proceedings such as arbitration;
(2) because mediation focuses on the parties interests, rather than who was right and who was
wrong, "win win" results can be achieved; and (3) the improved communications skills
developed in mediation can extend beyond the immediate dispute in situations where the
agency and the private party have an ongoing relationship. On the other hand, there are

reasons, including those discussed above, why an agency may wish to begin with 2 non-
mediation ADR pilot.

7. Before selecting a pilot, the pilot designers should be sure to examine the relevant statutes
and regulations to see whether there are any legal impediments to the proposed pilot.
Consultation with the agencv's General Counsel’s office is advised.

DESIGNING THE PILOT: Once the selection of a pilot has been made, the details of

the pilot’s design must be fleshed out. If, for example, the agency has decided to proceed
with an ADR pilot involving mediation of a certain category of disputes, of which there are
currently 2,000 pending, the details of exactly how that pilot will operate must be developed.
Among the many questions that will need to be asked and answered are: Will all 2,000 cases
be in the pilot? If not, how will cases be selected and by whom? At what stage will
mediation be offered? Will mediation be mandatory or voluntary? Who will be the

medizators, and how do we get them? What kind of training should be provided, and to
whom?

Here are some guidelines for the pilot design phase:

1. Don’t reinvent the wheel. Even if your agency’s pilot is the first of its kind, there is no
need to start from scratch. Seek assistance from those who have designed ADR pilots or
systems before (see Experience and Expertise section). Also, to the extent possible, link the
pilot to the existing dispute resolution system, rather than creating an entirely new system. A
pilot that does not introduce radical changes to the existing system may meet less resistance
than one that is perceived to be an "overhaul." Moreover, disputants may be more inclined to
participate in a pilot that does not seem overly complex.

2. ADR when? Decide at what stage of the dispute to offer ADR. (ADR can be offered at
multiple levels.) Generally, the earlier in a dispute’s life that ADR is offered, the more likely
it is that resolution will be achieved, since parties’ positions tend to harden the longer a

dispute persists. Choosing the stage at which to offer ADR will depend in part on where the



existing dispute resolution system is "breaking down." For example, take an agency having a
3-level appeal process, whose main goal for the pilot is reducing the number of appeals. If
only a small number of cases are resolved at the first level, an agency wouid want to consider
offering ADR prior to or during the first level. On the other hand, if an agency is attempting
to reduce an existing backlog of appeals that have already reached the third appeal level,
offering ADR at the first level will probably be ineffective in remedying the problem.

3. Case selection: The agency should have criteria for selecting specific pilot cases from the
category of disputes covered by the pilot, and a system for making the case selection. Some
criteria might be: (a) the amount in dispute (.8, cases over $500,000), (b) particular

categories of disputes, (c) cases filed before a date certain, (d) cases in a particular geographic
region.

When considering case selection, agencies should refer to the Administrative Dispute
Resolution Act. The Act lists a2 number of factors that may make a case inappropriate for
ADR, such as an agency’s need for an authoritative decision for precedential value, or the fact
that the dispute presents significant questions of government policy.

4. Evaluation: As mentioned in the section on "successful" pilots, it is important to consider
how the pilot will be evaluated from the outset. Designers need to consider such things as:

. the goals of the evaluation

. the intended audience for the evaluation

. the factors defining "success"

. evaluating process vs. evaluating outcomes
. how data will be collected |

. who will conduct the evaluation

. what resources will be necessary

. how will the evailuation be used



Questions that might be asked during the evaluation include:
. what were the agency's goals for the ADR pilot?
. did the pilot achieve what it set out to achieve?

what were the benefits of the pilot (for the agency, private parties, etc.)?

. what were the pilot’s drawbacks?

. how do tﬁe pilot pmicipaﬁts assess the pilot?

. what are the le;sons to be learned from the pilot?
. how can the pilot be improved upon?

There may be different advantages in having an independent. outside evaluation, versus an
internal evaluation, conducted. For example, an outside evaluation may provide greater

credibility. On the other hand, an internal evaluation can create ADR expertise and
knowledge within the agency.

5. Prepare and educate participants: Pilot participants need to be appropriately prepared.
If there will be individuals from the agency selecting cases for the pilot. they should have a
sufficient understanding of ADR to enable them to decide whether a case is appropriate for
ADR, and what type of ADR is appropriate (if the pilot includes more than one technique).
Neutrals should have adequate ADR skills training. Disputing parties and their counsel should

understand how ADR will work (e.g., the process, the role of the neutral, parties’ rights,
confidentiality, voluntary nature, etc.)

6. Forms: What forms will be needed (e.g., initial contact form, resolution document)?

Will new forms be required. or can forms used in the existing dispute resolution syvstem be
adapted to the ADR process?

7. Neutrals: Will neutrals be in-house or from outside the agency? If in-house neutrals are
being contemplated, consider whether they can be "neutral,” both in actuality and perception.
In-house neutrals can be less expensive than private contractors, but may carry the label of
being the "agency’s person.” If the decision is made to use in-house neutrals, care should be
taken in selecting individuals that are likely to be seen as neutral. Another option is to use

neutrals from another government agency. Consideration should also be given to the training
needs of the neutrals.



8. Who pays? If the neutral is to be paid for services rendered, who picks up the tab? If
the agency pays the fee, there may be a perception by private parties that the "neutral” is
tainted. On the other hand, a "free" service may be an incentive for a party to try ADR, or it
may be an invitation to use ADR for delay. Having both/all parties pay for the neutral’s
services may be an incentive for more serious participation in the ADR session(s) on the
theory that parties paying for a service won’t want to waste good money.

9. Incentives: To encourage maximum participation in the pilot, designers might consider
offering incentives. For example, agency employees who submit cases 1o ADR could be

acknowiledged in their performance appraisals, or bonuses could be offered to employees
resolving the most cases in ADR.

10. Completion of ADR: If ADR resolves the dispute, the resolution should be documented
in some manner, such as an agreement or a decision. If the dispute is not resolved, provision
should be made for returning the case to the existing dispute resolution system, or, if it is an
option, sending the case to the next ADR process.

11. Information exchange: In some ADR proceedings, so that the parties can better
understand the strengths and weaknesses of their case and their opponent’s case, information
exchange (¢.g., exchange of documents) may be appropriate. The designer might wish to
have model information exchange procedures for any pilot case, or mformmon exchange
could conceivably be handled on a case by case basis.

12. Marketing the pilot: The agency may wish to market the pilot, to inform potential
participants of its existence, or perhaps to publicize the fact that the agency is attempting to
implement customer-friendly dispute resolution processes. The agency head or other highly
placed officials might issue an internal memorandum explaining and supporting the pilot, or
convene forums to discuss the pilot with interested individuals. Publication in the Federal
Register or press releases could inform interested individuals and entities outside the agency.

II1. PILOT EXAMPLES

A. i tion Agency S nd Enforcement Mediation Pilot (Regio

Some criteria for pilot participation: under $500,000, limited number of parties, not
precedent-setting cases, agency preferred mediation to litigation, sufficient time before statute

of limitations, voluntary participation by private parties, mediator participation likely to nd
resolution. Non-EPA mediators used.

Results: 7 cases nominated for mediation, S were mediated, 4 resolved. Benefits: early
resolution, mediators aided communication, legal cost savings, working relationship developed
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B. Department of Labor Philadelphia ADR Pilot Project:

25 cases, all in one region, included cases from a variety of DOL enforcement programs.
Mediation was the exclusive ADR technique used. DOL mediators were used, with

training/mentoring by the Federal Mediation and Conciliation Service. Of the 25 cases in the
pilot, 19 were resolved.

C. Federal Deposit Insurance Corporation ADR Creditor Claims Pilot Project:

12 cases involving claims against FDIC ranging from several thousand dollars to $12 million
were selected for participation in a mediation pilot project. Cases were already in court.
Non-FDIC mediators (private, government, academic) were used. Of the 12 cases, 9 were

resolved through mediation. 1 was dismissed prior to mediation, and 2 were retumed to court.
Savings in legal fees and costs were estimated at $410,475.

IV. RESOURCES FOR FURTHER INFORMATION

"Report to the Secretary of Labor on the Philadelphia ADR Pilot Project” (October 14, 1992)
"Superfund Enforcement Mediation: Regional Pilot Project Results” (EPA, October 1991)

"Summary of FDIC ADR Creditor Claims Pilot Project” (April 1993)

Ury, W.L., Brett, JM. and Goldberg, S.B., Getting Disputes Resolved. Designing Svstems to
Cut the Cost of Conflict. San Francisco, Jossey-Bass (1988)

Please provide any comments or suggestions for revisions to Jeff Knishkowy, Dispute
Resolution Specialist, U.S. Department of Agriculture, 14th & Independence Avenue, SW.,
Room 2036 South, Washington, D.C. 20250, (202) 720-4040 (phone), (202) 720-2376 (FAX).
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