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College of Law

MEMORANDUM

TO:

Student Intern

FROM:
HeLP
RE:

Gina/Gene DeLustro, Wills Client

Attached is the Last Will and Testament and Trust Questionnaire of Gina/Gene DeLustro.  She will be coming in for her initial interview tomorrow.  Take a look at the questionnaire and prepare to interview her.

Note that many of the questions raised by the information given here would require client counseling so that the client could make informed decisions about the choices indicated in the questionnaire and in response to your interview questions.  Because this is intended as an initial interview role play, you are not expected to “counsel” the client at this time, but rather to focus on gathering information.  

HeLP Legal Services Clinic

Georgia State University 

College of Law

Initial Interview Role Play:  Gina/Gene DeLustro
General Role Play instructions:  
1. Your assignment is to play the role of Gina/Gene DeLustro in her/his initial interview with a student intern.  You should stick generally to the facts given in this assignment but if you are asked for information that is not given here, ad-lib additional details as appropriate.  If you forget something, either make it up or state that you do not remember.  

2. To make the simulation as realistic as possible, try to put yourself in the role of being a client.  A client does not necessarily know which facts are legally relevant and which are not.  Additionally, a client does not typically relate all information in chronological order from beginning to end.  Thus, in your role you may offer information that seems important to you, ask pointed questions about results or outcomes that you want, and you may jump around with facts that are out of sequence, or change topics abruptly.  Do not offer all of your facts in response to an open question - allow the intern to have the experience of digging for the information, attempting to discover your story, and to make efforts to motivate you to continue giving all the information necessary to evaluate your problem.  Remain playing your role until the Professor instructs you to stop.

3. Your story contains facts which could be either embarrassing or uncomfortable to you or to the intern or both.  You may withhold some of these, hint at them, indicate you don’t want to talk about them, or any other approach that seems natural while you are in role.
4. As the role play is performed by different students, try to differ your approach to playing the role.  For example, if the first person playing Gina was fearful and reluctant, you may want to approach the role in another way to simulate the same facts presented by a different type of client.  You could be angry, difficult, worried, etc.  The role is written so that the client could be a man or a woman.
5. Before your role play, make up the dates for facts that the attorney may ask you.   For example, if a child is age 9, convert this year minus 9 years to come up with the year the child was born.  For this role play, your knowing the birthdates of your children, your address and telephone numbers, and the health status of your children would be a realistic expectation of the intern conducting the interview.  
6. Many of the questions raised by the information provided in the fact pattern would require client counseling so that you as the client could make informed decisions about the choices you have indicated in your questionnaire and in response to the interview questions.  Because this is intended as an initial interview role play, the lawyer at this point is not expected to counsel you as to these decisions.  However, it is appropriate, and natural, for you to ask some questions about them.

Role Facts:

You are Gina/Gene DeLustro.  You are unmarried and have four children.  You came to HeLP because one of your children has chronic asthma and is regularly treated at Children’s for asthma-related illnesses.  You saw a HeLP brochure and called the office because you would like a will.  You have been screened for income eligibility.  You filled out the HeLP initial wills questionnaire to the best of your ability but did not answer all of the questions.  


You are 26 years old and currently living with a friend.  Last year, you were diagnosed with an inoperable brain stem tumor.  While you are currently feeling okay, your doctor has advised you that you have anywhere from 6 months to a year to live. There is nothing medically that can be done for you but medication for your headaches.  The doctor has also told you that toward the end, you can take medications for pain. You have some good days and some bad days.  You have problems with concentration and fatigue.  It is this diagnosis that has prompted you to get a will prepared.  

You have 5 children and need to make sure they are taken care of when you die.  They are your primary concern and you just want to spend time with them now being a parent.  Your kids are everything to you and you have a close bond with each of them.  You are not afraid of dying, but you are sad for your children and sad that you will not be around to see them grow up and do things like have children of their own.  

[Note: One important test of the interviewer’s skills is how they react to this information.  You need to deliver the information with enough emotion so that they have something to react to.  You don’t need to cry, but at least look concerned and worried.   A few deep sighs, some silence, closing your eyes and shaking your head or something like that would be realistic and appropriate.    

Notice how the interviewer reacts to this information and your body language.  Does the interviewer seem uncomfortable, and want to quickly move on to “facts and figures?”   Does the interviewer acknowledge the seriousness of the situation for you, and give you an opportunity to talk about it?   

Note how you respond to the interviewer’s reaction.  Do you feel more open?  Less open?  More confident?  Less confident?   Annoyed?  Appreciative?]

You have a boyfriend/girlfriend named Chris Adams.  The two of you live together on and off and are thinking about getting married.  Chris is the father/mother of your youngest child, Star DeLustro, age 3.  Star has chronic asthma and as a result has to often go to the hospital for breathing problems.  She regularly uses an inhaler and needs to be monitored carefully.  

Right now you are living apart from Chris Adams because you were evicted from your last apartment a month ago due to nonpayment of rent.  You first went to your mother’s house with your kids, but she put you out after 2 weeks.  You have been staying around with friends at various places.  Chris works full time as a mechanic.  You do not know exactly how much he earns.  He supported you and your kids, and you had some income yourself from babysitting other peoples’ children and other odd jobs.  


You graduated from Grady High School in Atlanta.  A couple of days after your graduation, you gave birth to your first child, Casey, who is now 9.  You did not marry Casey’s father, who was a classmate of yours in high school.  His name is Marcus Evans.  He pays child support for the child, and visits occasionally.  He is now married and has a good job and a fairly stable life.  You have an order for him to pay child support that is the result of your filing abandonment charges against him, a procedure which is used in Georgia to enforce the payment of child support by absent parents.  You did this because you needed help with expenses and the state took care of getting the order.  He has paid child support ever since.  Although you have not been together as a couple since the child was born, you have a good relationship with him.  You have allowed Casey to spend the night at his father’s house occasionally.  


After high school you worked a series of odd jobs as a waitress but never worked steadily.  You lived on and off with your mother, and sometimes had your own apartment when you could afford it.  When Casey was 2, you had another child, Benjamin, who is now 7.  Benjamin’s father is a drug addict and a “gang monster.”  He is bad news.  His name is Charles Owens.  You have not seen him in several years.  You did not file an abandonment action against him because you were afraid of him and of getting the police involved with him in any way because he sells drugs and runs with a very dangerous crowd.  He has never visited Benjamin.  His name is not on Benjamin’s birth certificate.  When Benjamin was an infant he occasionally dropped by with some cash but that stopped after a few weeks.  You have not seen him in several years but know he is still around.   You have heard through the grapevine that he is still into “bad stuff.” Sometimes you see his sister.  She used to have a job working in a store at the mall.


You lived on and off with your mother and with friends.  For a time you had your own apartment.   At one point you had a relationship with Cliff Andrews and you and Casey and Benjamin lived in an apartment with him for about a year or two.  You had a daughter fathered by Cliff Andrews, Michelle, 4 years ago.  A few months after Michelle was born, you and Cliff parted ways.  Cliff had been sleeping with your best friend and next door neighbor, Charla Evans.  You were furious with both of them.  He begged you to take him back but you did not.  He ended up going with the other woman for a while, but then they broke up too.  He is quite a womanizer and you are sure he is still up to his old tricks, going from woman to woman and living with them until they get mad and kick him out.  

When you split with Cliff Andrews, you and he agreed that there was no need to file any paperwork or anything and that he would pay you $150 per month for child support.  He gives you cash.  Twice a month you drop Michelle off at his mother’s house on Saturday, and she visits with her grandma and Cliff there.   She usually spends the night there.  He pays you $75 each time you drop her off.  He is a good dad to Michelle and his mother is a good grandmother to her as well.  Occasionally when you drop Michelle off at her grandmother’s, she will keep your youngest child Star, too.  She is a good caretaker and loves both of the children.  She treats Star like she is her own grandchild.  Star has chronic asthma and she knows what to do if Star should have an attack and knows that Star must carry her inhaler at all times.


You have a fifth child in your care, but he is not your biological child.  He is 5 years old, and you have been caring for him since he was a baby.  His name is Justin Hall.  His mother, Barb Hall, was someone you knew from high school and your neighborhood.  She has a drug problem and left him in your care years ago.  She has come around to see him on a handful of occasions over the years.  She usually shows up around the holidays.  She is addicted to meth and crack and anything else she can get her hands on.  She lives on the streets and you think she is a prostitute to support her drug addiction.  You could probably get in touch with her eventually if you needed to by calling her mother, Linda Calder, Justin’s grandmother.  You have not talked to Barb Hall for at least a year, maybe more.  You have always felt sorry for Justin because his mother could not really be a mother to him and so you took on the job.  He was a beautiful baby and has been a good kid and not really much trouble.  Money has always been tight, and nobody has helped you support Justin, but you took him in because it was the right thing to do.

You have loved and cared for Justin just as if he was your own child, and he is viewed as a sibling by your other children.  You have always treated him like your son and have maintained that appearance to others as well.  He has not had any health problems and you have not had any problem getting him medical treatment for minor things such as vaccinations.  You enrolled him in school this year and signed all papers as if you were his mother.  No one has ever asked any questions.  You do not know who Justin’s father is. 

Assets

You do not have any property to speak of.  You have some gold and diamond jewelry that you received as gifts from boyfriends along the way, but nothing of substantial monetary value.  However, you would like to make sure the jewelry you have goes to your daughters.  (If you are pressed on this you can make up a short list of items or tell your attorney that you will gather a list and ask if you can bring it later.)  You own your vehicle free and clear.  It is a 1999 Ford Econoline van.  You have no idea what it is worth.  You bought it used several years ago.  You cannot remember what you paid for it.  Ask your attorney how much he/she thinks it could be worth.  Could it be a lot?  Does he/she know anything about cars?  Should you try and sell it now and get the money and put it in some kind of account for your kids?  But then, you would have to take Marta, which can be slow, etc.   It is not a great car but it does the job.  You would like your kids to get the proceeds of the sale of this vehicle after your death.  

You do have a bank account, but only have a few hundred dollars in it.  You do not have any life insurance.  You have some furniture in your mother’s garage and some other items but nothing of any value.   You want all of your assets, such as they are, to go to your children, in equal shares, including Justin Hall.  The most that you can give your kids when you die is to make sure that they are taken care of.  Ask your attorney if there is any problem with leaving money to Justin even though he is not your real child.  Remark that you would not want his mother to get her hands on any money that you left him because she would spend it on drugs.

Children
Casey DeLustro – age 9 (father Marcus Evans, birthdate:  1/2/YR-9)

Benjamin DeLustro – 7 (father Charles Owens, birthdate:  3/6/YR-7)

Michelle DeLustro – 4 (father Cliff Andrews, birthdate:  6/11/YR-4)

Star DeLustro – 3 (father Chris Adams, birthdate:  9/15/YR-3)

Justin Hall – 5 (mother Barb Hall, father unknown, birthdate:  12/25/YR-5)


You would like your mother to take your kids after you die.  You are pretty sure she will take on this responsibility but you have not discussed this with her.  Her name is Joanne DeLustro.  She is not married and works full time for UPS.  You have lived with her off and on.  Most recently, you were staying with her but she got tired of having you and all the kids there and she put you out.  Nevertheless, you do not see this as a big deal nor is it the end of your relationship with her.  You know how families are.  Ask the interviewer if he/she doesn’t sometimes have problems with his/her mother.  Explain that your mother works hard and is tired, and simply got frustrated with all of you being there.  She is 57.  You expect that you will probably go home to her house when the time comes for you to die, but you have not discussed this with her either.


You would like for all the kids to stay together.  Ask the attorney if he/she agrees that it is best to keep all the children together.  On the other hand, some could go with their fathers, too.  Casey’s father might take him to live with him.  He also might consent to having your mom become Casey’s guardian.  Benjamin’s father is out of the picture and has not legitimized Benjamin.  Michelle’s father, Cliff Andrews, may or may not consent to your mother having guardianship over her.  His mother might want to step in and care for Michelle, but you do not want Michelle to be separated from Star.  Chris Adams, Star’s father, would care for her, but the ideal scenario is for your mother to take all of the children so they can stay together.


As for Justin, your mom might agree to take him too.  Otherwise you imagine that his grandmother would have to come and get him.  You do not like the idea of this because he has grown up with your children.  You want him to share equally in the distribution of any assets from your estate.


As for standby guardian of your children in the event your mother cannot do it, your boyfriend, Chris Adams, would probably do it.


You would like to be buried at Hopewell Springs Cemetery.

Financial Power of Attorney, Durable Power of Attorney for Healthcare, and Advance Directives

You would like to give your mother financial power of attorney but not until you are completely unable to make any financial decisions.  You want to keep making all of your decisions for yourself for as long as you can.  You are still in shock that you are having to make these plans, especially as the mother of 5 children.  Your boyfriend can do this if your mother cannot do it.

[Note:  during this discussion, begin telling the interviewer about your thoughts and feelings and wishes regarding your death.  You want to die at home, with your children all around you.  You want to be able to be with them as much as you can until the very end.  You do not want to die in a hospital – you are adamant about this.  You have not discussed your wish not to die in a hospital with your mother or your boyfriend.  You have not determined whether either of them is willing or able to care for you during your last illness.  Again, note how the interviewer reacts to this information and how the interviewer’s response makes you feel.]

You do not want a durable power of attorney for healthcare.  You do not want anyone making medical decisions for you – you want to make them for yourself.  You are worried that if you allow someone else (i.e., your mother, the power to make this decision, that they will let you go too soon because they do not want to see you suffer, but you want to remain on earth until the very last moment, and want doctors to do everything they can to keep you living.)  

You want a living will.  You would like your life to be prolonged as long as possible except if it is determined that you are in a persistent vegetative state with no reasonable expectation of regaining significant cognitive function.  

You do not want a standby guardianship for your children.  You want to continue making decisions for them until the very end.

You have filled out a wills questionnaire for HeLP, and a copy of it is attached to these instructions.  Be sure to review it for additional information, as your interviewer will ask you questions about it.

HeLP Legal Services Clinic

Georgia State University 

College of Law

MEMORANDUM

TO:

Student Intern

FROM:
HeLP

RE:

Gina DeLustro, Wills Client

This memo includes a summary of the information you learned during the initial interview of Gina DeLustro.  You should also refer to her Wills Questionnaire from the initial interview assignment.  You have asked Gina to come in tomorrow to counsel her on some of the choices she must make in the process of drafting her Will and Advance Directives.


We will split into two groups for this class, and will have volunteer witnesses from Atlanta Volunteer Lawyers Foundation simulate the role of your client.


You should be prepared to counsel Gina DeLustro on issues regarding the guardianship of her children, how to best realize some of the goals she has articulated, which goals, if any, are not realistic, and any other practical problems you see arising from this hypothetical.  If you have questions about the law, you should review the HeLP Trusts and Estates Training Manual and/or see Redfearn in the Clinic library.


You know the following:

Gina DeLustro has four children.  One of them has chronic asthma and is regularly treated at Children’s for asthma-related illnesses.  She is 26 years old and currently living with a friend.  Last year, she was diagnosed with an inoperable brain stem tumor.  Her doctor has advised that she has anywhere from 6 months to a year to live. There is nothing medically that can be done except medication for headaches.  The doctor has said that toward the end, she can take medications for pain.  She has some good days and some bad days.  She has problems with concentration and fatigue.  

She has 4 children plus another one that is not hers and needs to make sure they are taken care of when she dies.  She lives on and off with a boyfriend named Chris Adams.  The two of them are considering getting married.  Chris is the father of her youngest child, Star DeLustro, age 3.  Star has chronic asthma and as a result often has to go to the hospital for breathing problems.  She regularly uses an inhaler and needs to be monitored carefully.  

As of the last interview, Gina was living apart from Chris Adams because they were evicted from their last apartment a month ago due to nonpayment of rent.  She first went to her mother’s house with the kids, but her mother put her out after 2 weeks.  She has been staying around with friends at various places.  Chris works full time as a mechanic.  Gina does not know exactly how much he earns.  He supported her and her kids, and she had some income herself from babysitting other peoples’ children and other odd jobs.  


Gina graduated from Grady High School in Atlanta.  A couple of days after her graduation, she gave birth to her first child, Casey, who is now 9.  She did not marry Casey’s father, who was a classmate of hers in high school.  His name is Marcus Evans.  He pays child support for the child, and visits occasionally.  He is now married and has a good job and a fairly stable life.  Gina has an order for him to pay child support that is the result of her filing abandonment charges against him, a procedure which is used in Georgia to enforce the payment of child support by absent parents.  She did this because she needed help with expenses and the state took care of getting the order.  He has paid child support ever since.  Although they have not been together as a couple since the child was born, she has a good relationship with him.  She has allowed Casey to spend the night at his father’s house occasionally.  


After high school Gina worked a series of odd jobs as a waitress but never worked steadily.  She lived on and off with her mother, and sometimes had her own apartment when she could afford it.  When Casey was 2, she had another child, Benjamin, who is now 7.  Benjamin’s father is a drug addict and a “gang monster.”  He is bad news.  His name is Charles Owens.  She has not seen him in several years.  She did not file an abandonment action against him because she was afraid of him and of getting the police involved with him in any way because he sells drugs and runs with a very dangerous crowd.  He has never visited Benjamin.  His name is not on Benjamin’s birth certificate.  When Benjamin was an infant he occasionally dropped by with some cash but that stopped after a few weeks.  She has not seen him in several years but knows he is still around.   She has heard through the grapevine that he is still into “bad stuff.” Sometimes she sees his sister.  His sister used to have a job working in a store at the mall.


Gina lived on and off with her mother and with friends.  For a time she had her own apartment.   At one point she had a relationship with Cliff Andrews and she and Casey and Benjamin lived in an apartment with him for about a year or two.  She had a daughter fathered by Cliff Andrews, Michelle, 4 years ago.  A few months after Michelle was born, Gina and Cliff parted ways.  Cliff had been sleeping with her best friend and next door neighbor, Charla Evans.  She was furious with both of them.  He begged her to take him back but she did not.  He ended up going with the other woman for a while, but then they broke up too.  He is quite a womanizer and she is sure he is still up to his old tricks, going from woman to woman and living with them until they get mad and kick him out.  

When she split with Cliff Andrews, they agreed that there was no need to file any paperwork or anything and that he would pay her $150 per month for child support.  He gives her cash.  Twice a month she drops Michelle off at his mother’s house on Saturday, and Michelle visits with her grandma and Cliff there.   She usually spends the night there.  He pays Gina $75 each time Michelle is dropped off.  He is a good dad to Michelle and his mother is a good grandmother to her as well.  Occasionally when Gina drops Michelle off at her grandmother’s, the grandmother will keep Gina’s youngest child, Star, too.  She is a good caretaker and loves both of the children.  She treats Star like she is her own grandchild.  Star has chronic asthma and she knows what to do if Star should have an attack and knows that Star must carry her inhaler at all times.


Gina has a fifth child in her care, but he is not her biological child.  He is 5 years old, and she has been caring for him since he was a baby.  His name is Justin Hall.  His mother, Barb Hall, was someone Gina knew from high school and the neighborhood.  Barb has a drug problem and left him in Gina’s care years ago.  She has come around to see him on a handful of occasions over the years.  She usually shows up around the holidays.  She is addicted to meth and crack and anything else she can get her hands on.  She lives on the streets and Gina thinks she is a prostitute to support her drug addiction.  Gina could probably get in touch with her eventually if she needed to by calling Barb’s mother, Linda Calder, Justin’s grandmother.  Gina has not talked to Barb Hall for at least a year, maybe more.  Gina has always felt sorry for Justin because his mother could not really be a mother to him and so she took on the job.  He was a beautiful baby and has been a good kid and not really much trouble.  Money has always been tight, and nobody has helped Gina support Justin, but she took him in because it was the right thing to do.

Gina has loved and cared for Justin just as if he were her own child, and he is viewed as a sibling by her other children.  She has always treated him like her son and has maintained that appearance to others as well.  He has not had any health problems and Gina has not had any problem getting him medical treatment for minor things such as vaccinations.  She enrolled him in school this year and signed all papers as if she were his mother.  No one has ever asked any questions.  Gina does not know who Justin’s father is. 

Assets

Gina does not have any property to speak of.  She has some gold and diamond jewelry that she received as gifts from boyfriends along the way, but nothing of substantial monetary value.  However, she would like to make sure the jewelry she has goes to her daughters.  (If she is pressed on this she can make up a short list of items or tell her attorney that she will gather a list and ask if she can bring it later.)  She owns her vehicle free and clear.  It is a 1999 Ford Econoline van.  She has no idea what it is worth.  She bought it used several years ago.  She cannot remember what she paid for it.  Ask her attorney how much he/she thinks it could be worth.  Could it be a lot?  Does he/she know anything about cars?  Should Gina try and sell it now and get the money and put it in some kind of account for her kids?  But then, she would have to take Marta, which can be slow, etc.   It is not a great car but it does the job.  She would like the kids to get the proceeds of the sale of this vehicle after her death.  

She does have a bank account, but only has a few hundred dollars in it.  She does not have any life insurance.  She has some furniture in her mother’s garage and some other items but nothing of any value.   She wants all of her assets, such as they are, to go to her children, in equal shares, including Justin Hall.  The most that she can give her kids when she dies is to make sure that they are taken care of.  She wants to know if there is any problem with leaving money to Justin even though he is not her real child?  Gina does not want his mother to get her hands on any money that she leaves him because she would spend it on drugs.

Children

Casey DeLustro – age 9 (father Marcus Evans, birthdate:  1/2/YR-9)

Benjamin DeLustro – 7 (father Charles Owens, birthdate:  3/6/YR-7)

Michelle DeLustro – 4 (father Cliff Andrews, birthdate:  6/11/YR-4)

Star DeLustro – 3 (father Chris Adams, birthdate:  9/15/YR-3)

Justin Hall – 5 (mother Barb Hall, father unknown, birthdate:  12/25/YR-5)


She would like her mother to take her kids after she dies.  She is pretty sure her mother will take on this responsibility but she has not discussed this with her.  Her mother’s name is Joanne DeLustro.  She is not married and works full time for UPS.  Gina has lived with her off and on.  Most recently, Gina was staying with her but her mother got tired of having her and all the kids there and put her out.  Nevertheless, Gina does not see this as a big deal nor is it the end of her relationship with her mother.  Gina knows how families are.  Gina will ask the interviewer if he/she doesn’t sometimes have problems with his/her mother.  She will explain that her mother works hard and is tired, and simply got frustrated with all of them being there.  She is 57.  Gina expects that she will probably go home to her mother’s house when the time comes for her to die, but she has not discussed this with her either.


Gina would like for all the kids to stay together.  Gina will ask the attorney if he/she agrees that it is best to keep all the children together.  On the other hand, some could go with their fathers, too.  Casey’s father might take him to live with him.  He also might consent to having Gina’s mom become Casey’s guardian.  Benjamin’s father is out of the picture and has not legitimized Benjamin.  Michelle’s father, Cliff Andrews, may or may not consent to Gina’s mother having guardianship over her.  His mother might want to step in and care for Michelle, but Gina does not want Michelle to be separated from Star.  Chris Adams, Star’s father, would care for her, but the ideal scenario is for Gina’s mother to take all of the children so they can stay together.


As for Justin, Gina’s mom might agree to take him too.  Otherwise she imagines that his grandmother would have to come and get him.  Gina does not like the idea of this because he has grown up with her children.  She wants him to share equally in the distribution of any assets from her estate.


As for standby guardian of her children in the event her mother cannot do it, Gina’s boyfriend, Chris Adams, would probably do it.


She would like to be buried at Hopewell Springs Cemetery.

Financial Power of Attorney, Durable Power of Attorney for Healthcare, and Advance Directives


Gina would like to give her mother financial power of attorney but not until she is completely unable to make any financial decisions.  She wants to keep making all of her decisions for herself for as long as she can.  She is still in shock that she is having to make these plans, especially as the mother of 5 children.  Her boyfriend can do this if her mother cannot do it.

She does not want a durable power of attorney for healthcare.  She does not want anyone making medical decisions for her – she wants to make them for herself.  She is worried that if she allows someone else (i.e., her mother, the power to make this decision, that they will let her go too soon because they do not want to see her suffer, but she wants to remain on earth until the very last moment, and want doctors to do everything they can to keep her living.)  

She wants a living will.  She would like her life to be prolonged as long as possible except if it is determined that she is in a persistent vegetative state with no reasonable expectation of regaining significant cognitive function.  

She does not want a standby guardianship for her children.  She wants to continue making decisions for them until the very end.

She previously filled out a wills questionnaire for HeLP for her initial interview.  Be sure to review it for additional information.   

HeLP Legal Services Clinic

Georgia State University 

College of Law

Memorandum

To:

Clinic Students

From:

Clinic Faculty

Re:

Delustro counseling issues



This memo is designed to acquaint you with some legal issues presented in the counseling role-play involving the Delustro fact pattern:

1. How may Ms. Delustro legally provide for the custody and care of her biological children upon her death?

2. How may Ms. Delustro legally provide for the custody and care of her biological children while she is ill?

3. What is the scope of a father’s duty to provide support for his children?

4. What must happen under Georgia law for Ms. Delustro to adopt Justin when his mother has left him in Ms. Delustro’s care and when Ms. Delustro may or may not be able to contact his natural father?

Discussion

1. How may Ms. Delustro legally provide for the custody and care of her biological children upon her death?

The answer depends on the legal status of the children’s biological fathers.  Georgia law limits the ability of an individual to appoint a guardian for her children (and that of a probate court to appoint a guardian for minors) to circumstances when there is no other living parent in the picture.  See O.C.G.A. §§ 29-2-4 (testamentary guardians), 29-2-14 (permanent guardians), 29-2-10 (standby guardians).  In the case of a child born out of wedlock, the biological father is not considered a living parent unless he has legitimated the parent-child relationship.  See O.C.G.A. § 29-7-25 (giving the mother custody and the right to exercise parental power to a child born out of wedlock); and Mary F. Radford, Guardianships and Conservatorships in Georgia 53, n. 8 (1st ed., Chattahoochee Legal Press) (2005) (“It is important to keep in the mind that the definition [of parent] excludes a biological father who has not legitimated the parent-child relationship and any parent whose parental rights have been surrendered or terminated.”).
For this reason, it will be important to find out whether any of the children’s fathers have legitmated their relationship with the children by paternity acknowledgment at birth (O.C.G.A. § 19-7-27) or by order of the court (O.C.G.A.§ 19-7-20, et seq.).  Depending on her response she should be counseled as follows:

A.
The Child’s Father has Not Legitimated the Relationship
Permanent Guardianship May be Obtained Through Testamentary Guardianship


Ms. Delustro may appoint a testamentary guardian for a child only if the child does not have a legal “living parent.”  O.C.G.A. § 29-2-4, et seq.  In making a will, Ms. Delustro will be able to nominate a testamentary guardian who will have all the same rights, duties and powers of a permanent guardian (see below for description of those rights, powers and duties).  O.C.G.A. § 29-2-4.  However, in order for the probate court to be able to appoint a testamentary guardian, the minor must not have a living parent.  O.C.G.A. § 29-2-4(2).  


The benefit of taking care of guardianship in this manner is that the probate court must issue letters of guardianship to the individual named in the will upon probate of the will.  O.C.G.A.  § 29-2-4(b).  No hearing is needed so long as the named individual is willing to serve as guardian.  Id.  


However, even if the court issues the letters of guardianship no provision of the law seems to prevent the fathers from suing the named guardian (Delustro’s mother) for custody after the letters are granted.  If this happens, the client should know that her mother does have standing to assert guardianship over the children.  Georgia code section 19-7-1(b.1) contemplates a custody dispute between certain relatives, including grandparents, and a parent.  Although the statute establishes a rebuttable presumption that it is in the best interests of the child to be in the custody of its parent, it also states that the presumption “may be overcome by a showing that an award of custody to such third party is in the best interest of the child or children.”  Id.  Overall, the only issue the court will determine is which party will serve the best interests of the child.  Id.  See also Stills v. Johnson, 272 Ga. 645 (200) (holding that even if the relationships of the disputing parties falls outside those listed in O.C.G.A. § 19-7-1(b.1), the best interests of the child standard will still govern in a custody dispute).


 B.
The Child’s Father has Legitimated the Relationship

Permanent Guardianship May Be Available if the Father Voluntarily Contracts Away His Parental Power

A permanent guardian may be appointed only if a minor has “no natural guardian, testamentary guardian, or permanent guardian.” O.C.G.A.  29-2-14.  Living parents are natural guardians.  O.C.G.A. § 29-2-3(b).  Although Georgia law provides that entitlement to exercise parental power of a child born out of wedlock attaches only to the mother, if the biological father has legitimated the relationship with the child he is entitled to the same legal footing as the mother.  See O.C.G.A. § 19-7-25 and Gregg v. Barnes, 203 Ga. App. 549, 551 (1992) (“While, prior to the judgment of legitimation, Barnes had no standing to raise any issue as to custody of the child,…upon legitimation, the father stands in the same position as any other parent as to custody of the legitimated child and has a claim to parental and custodial rights.”).  

With that in mind, a probate court only has the power to appoint a permanent guardian if the child does not have a natural guardian.  It would seem that one option to explore in the case of the legitimate parent-child relationship is to inquire whether the fathers would be willing to voluntarily contract away their parental powers.  The legal definition of parent excludes biological fathers who have surrendered their parental rights. O.C.G.A. § 29-1-1(13).  Furthermore, O.C.G.A. § 19-7-1(b) provides that parental power will be lost if a parent voluntarily contracts away his rights to a third party.  Importantly, voluntarily contracting away the parental power will not relieve the father of his obligation to pay child support.  See In re. A.C., 283 Ga. App. 743 (2007) (“While a parent can voluntarily contract to surrender her parental rights, a parent cannot contract away the obligation to support her children.  A court order is required to alter the statutory obligation of a parent to support her child. ‘This may be accomplished, for instance, by an order terminating parental rights ... or by a final order of adoption.’”).

If the legal fathers refuse to surrender the rights, then it does not appear that the law will allow the probate court to appoint a permanent guardian other than the father.  In those cases, Ms. Delustro’s mother may file suit against the fathers for custody of the children.  As indicated above, Georgia law allows for a grandparent to challenge a parent’s custody.  O.C.G.A. § 19-7-1(b.1).  If she chooses to do this, then the court determining which party should be awarded custody will only look to the best interests of the child.  Id.  

If the fathers decided to surrender their parental rights by contract, then the following procedure and rules will govern the permanent guardianship:

Petition for Permanent Guardianship and Notification to the Biological Father and His Ability to Object

Any “interested person” may petition the probate court to appoint a permanent guardian of a minor.  O.C.G.A. § 29-2-17(a).  Georgia law defines an interested person as “any person who has an interest in the welfare of a minor, ward, or proposed ward, or in the management of that individual's assets and may include a governmental agency paying or planning to pay benefits to that individual.”  O.C.G.A. § 29-1-1(9).  Georgia law further provides that the “probate court of the county in which a minor is found or in which the proposed permanent guardian is domiciled shall have the power to appoint a permanent guardian for a minor who has no natural guardian, testamentary guardian, or permanent guardian.”  O.C.G.A.  § 29-2-14.  Notice of appointment of a permanent guardian must be given to the children’s biological fathers under the following circumstances:

(A) If the identity of the biological father is known to the petitioner;

(B) If the biological father is a registrant on the putative father registry who has acknowledged paternity of the minor in accordance with subparagraph (d)(2)(A) of Code Section 19-11-9;

(C) If the biological father is a registrant on the putative father registry who has indicated possible paternity of a child of the minor's mother during a period beginning two years immediately prior to the minor's date of birth in accordance with subparagraph (d)(2)(B) of Code Section 19-11-9; or

(D) If the biological father has lived with the minor; contributed to the minor's support; made any attempt to legitimate the minor; or provided support or medical care for the mother either during her pregnancy or during her hospitalization for the birth of the minor.

O.C.G.A. § 29-2-15(b)(1).  For the purposes of permanent guardianship, a “biological father” is the “father of a child born out of wedlock whose rights regarding the minor have not been surrendered or terminated but who is not entitled to have custody of or exercise parental power over the child pursuant to O.C.G.A. § 19-7-25.”  O.C.G.A. § 29-2-15(a).   

The notice must advise the biological father that “he will lose all rights to object to the appointment of a permanent guardian” unless he files an objection within 14 days of the notice and, in addition, files a petition to legitimate the child within 30 days of the hearing on his objection.  O.C.G.A.§ 29-2-15(b)(2).  If the father files a successful petition to legitimate the child, then the probate court must dismiss the petition for a permanent guardian of the minor.  Alternatively, if the child’s father fails to legitimate the child, then he will have “no further rights to receive notice of or object to the appointment of a permanent guardian.”  O.C.G.A. § 29-2-15(c)-(d).

Best Interests of the Child Standard


The court’s ultimate goal in appointing a permanent guardian is to serve the best interests of the child.   Georgia law requires the judge to consider a number of preferred individuals when determining which individual will serve the child’s best interests.  See O.C.G.A. § 29-2-16(a) and O.C.G.A. § 29-2-18.  The following is the list in order of highest preference:

(1) The adult who is the preference of the minor if the minor is 14 years of age or older;

(2) The nearest adult relative of the minor determined according to Code Section 53-2-1 of the Revised Probate Code of 1998;

(3) Other adult relatives of the minor;

(4) Other adults who are related to the minor by marriage;

(5) An adult who was designated in writing by either of the minor's natural guardians in a notarized document or document witnessed by two or more persons; or

(6) An adult who has provided care or support for the minor or with whom the minor has lived.

Id.  Notably, the court is not bound to follow the statutory preferences.  One commentator sums up this Code section as allowing “the judge to appoint any individual who serves the minor’s best interest, even if that individual is not on the preference list.”  Mary F. Radford, Guardianships and Conservatorships in Georgia 79 (1st ed., Chattahoochee Legal Press) (2005)   The law empowers the judge to take into account all facts and circumstances in order to appoint the permanent guardian who will serve the best interests of the children.  O.C.G.A. § 29-2-16(b).

Powers and Duties of Permanent Guardians

The guardian will have the same power over the children that a parent has over a child.  O.C.G.A. § 29-22-21(a).  The guardian is a fiduciary of the minor and at all times must act in the child’s best interest.  Id.  Under Georgia law, guardians are required to do the following:

(1) Respect the rights and dignity of the minor;

(2) Arrange for the support, care, education, health, and welfare of the minor considering the minor's available resources;

(3) Take reasonable care of the minor's personal effects;

(4) Expend money of the minor that has been received by the guardian for the minor's current needs for support, care, education, health, and welfare;

(5) Conserve for the minor's future needs any excess money of the minor received by the guardian; provided, however, that if a conservator has been appointed for the minor, the guardian shall pay to the conservator, at least quarterly, money to be conserved for the minor's future needs;

(6) If necessary, petition to have a conservator appointed;

(7) Endeavor to cooperate with the conservator, if any;

(8) Within 60 days after appointment and within 60 days after each anniversary date of appointment, file with the court and provide to the conservator, if any, a personal status report concerning the minor, which shall include:

(A) A description of the minor's general condition, changes since the last report, and the minor's needs;

(B) All addresses of the minor during the reporting period and the living arrangements of the minor for all addresses; and

(C) Recommendations for any alteration in the guardianship order;

(9) Promptly notify the court of any conflict of interest between the minor and the guardian when the conflict arises or becomes known to the guardian and take such action as is required by Code Section 29-2-23;

(10) Keep the court informed of the guardian's current address; and

(11) Act promptly to terminate the guardianship when the minor dies, reaches age 18, is adopted, or is emancipated.

O.C.G.A. § 29-2-21(b)(1)-(11).  Once appointed as a guardian, an individual will have the exclusive power to (1) take custody of the minor; (2) give any consent necessary for medical care, counseling, treatment, or services; (3) bring or defend legal actions in the minor’s name or on his behalf; (4) execute a surrender of rights to facilitate adoption of the minor; and (5) exercise all other powers necessary to care for the minor.  O.C.G.A. § 29-2-22(a)(1)-(5).  These duties will remain in effect until the guardianship is terminated (i.e. the minor turns 18, is emancipated, is adopted or dies).  O.C.G.A. § 29-2-30(a).  Under certain circumstances, including illness or infirmity, a guardian may “resign on petition to the court.”  O.C.G.A. § 29-2-40.

2. How may Ms. Delustro legally provide for the custody and care of her biological children while she is ill?


Standby Guardianship


Unlike a permanent guardian, a standby guardian acts in tandem with the parent in that if the parent is able to make decisions then the parent is the lone decisionmaker, but if a medical professional deems her unable to make decisions, then the standby guardian takes over.  O.C.G.A. §§ 29-2-9, 29-2-10.
  No court action is necessary for a standby guardianship to take effect.  Instead, Ms. Delustro as the designating individual would appoint an individual to act on her behalf only when a “health determination” is made.  O.C.G.A. § 29-2-10.  A health determination is a “written determination by a health care professional that a designating individual is unable to care for a minor due to the designating individual's physical or mental condition or health including a condition created by medical treatment.”  O.C.G.A. § 29-2-9(3).  Once the health determination is made, the standby guardianship is triggered and the standby guardian assumes all the rights and responsibilities given to guardians under Georgia law.  O.C.G.A. § 29-2-10(b).  Even after the health determination is made, the designating individual “may confer” with the standby guardian in decisions concerning the “care and welfare of the minor” to the extent that her health allows her to do so.  O.C.G.A. § 29-2-10(b).


The designation of the standby guardian must be in writing and must be signed by the designating individual and two witnesses.  O.C.G.A. § 29-2-11.  Neither witness can be the individual named as the standby guardian.  Id.  Once the standby guardianship becomes effective, the standby guardian must file the document designating him as such with the court.  


Once the health determination is made, the standby guardianship will “automatically terminate” after 120 days, unless the “standby guardian has filed a petition for temporary guardianship of the minor.”  If a petition has been filed, the standby guardianship remains effective until there is a ruling on the petition.  O.C.G.A. § 29-2-13(b).

The designation may be revoked.  O.C.G.A. § 29-2-12.  If the revocation occurs prior to the health determination being made, then revocation is as easy as destroying the document with the intent to revoke.  O.C.G.A. § 29-2-12(a).  If the revocation occurs after the health determination is made, then the designating individual may revoke by filing a notice of revocation with the court and by mailing a copy to the standby guardian.  O.C.G.A. § 29-2-12(b).
3. The scope of a father’s obligation to pay child support.

Both natural parents have a joint and several duty to “provide for the maintenance, protection, and education of his or her child until the child reaches the age of majority, dies, marries, or becomes emancipated, whichever first occurs, except as otherwise authorized and ordered pursuant to subsection (e) of Code Section 19-6-15 and except to the extent that the duty of the parents is otherwise or further defined by court order.”  O.C.G.A. § 19-7-2.   Thus, a father’s duty to support his minor child exists regardless of whether there is a court order requiring payment.  See In Re D.J.F., 269 Ga. App. 783, 790 (2004) (“Regardless of the fact that a court order was never issued requiring that the father pay child support, as the father of D.J.F., he had “a statutory duty to support [the child], with or without a court order.”).  The public policy in favor of parental support of children extends as far as requiring a parent to support a child even when that child is in foster care.  See e.g. In Re C.M., 275 Ga. App. 719 (2005), Kendrick v. Childers, 267 Ga. 98 (1996).

The right to support inheres directly to the child.  Williamson v. State, 138 Ga. App. 306 (1976).  Thus, the right to bring an action to recover child support payments belongs to the child.  Conley v. Conley, 259 Ga. 68, 70 (1989).  As the right belongs to the child, an action for child support against each father will remain open regardless of who has custody.  In addition, under the new child support guidelines, once an order for child support it entered “[t]he provisions for child support provided in this subsection may be enforced by either parent, by any nonparent custodian, by a guardian appointed to receive child support for the child for whose benefit the child support is ordered, or by the child for whose benefit the child support is ordered.”  O.C.G.A. § 19-6-15(e).  Thus, Ms. Delustro’s mother (should she be named guardian) will be able to enforce the existing orders and any orders that she may obtain for the other children.  

4. What must happen under Georgia law for Ms. Delustro to adopt Justin when his mother has left him in Ms. Delustro’s care and when Ms. Delustro may or may not be able to contact his natural father?

Generally, both natural parents must surrender or terminate their parental rights in order for the child to be adopted by a third party who is not a stepparent or a relative.  O.C.G.A. § 19-8-5(a).  If both parents voluntarily surrender their rights to the child, an adoption petition must be filed within 60 days of the date of surrender.  O.C.G.A. § 19-8-5(k).  It may be important to note that a parent has 10 days after signing the surrender to change her mind.  O.C.G.A. § 19-8-9(b).  The surrender may not be withdrawn after the 10-day period expires.  Id.  

There are some circumstances under which the adoption may proceed without the natural parents surrendering their rights to the child.  O.C.G.A. § 19-8-10.  If an adoptive parent can show, by clear and convincing evidence, one of the following four circumstances, then the adoption may proceed if the court determines that it is in the best interest of the child:

(1) Child has been abandoned by that parent;

(2) Parent cannot be found after a diligent search has been made;

(3) Parent is insane or otherwise incapacitated from surrendering such rights; or

(4) Parent has failed to exercise proper parental care or control due to misconduct or inability, as set out in paragraph (2), (3), or (4) of subsection (b) of Code Section 15-11-94.

O.C.G.A. § 19-8-10(a)(1)-(4).  When a court excuses parental surrender under O.C.G.A. § 9-8-10, it will look to the best interests of the child and consider the child’s “physical, mental, emotional and moral condition” and will further consider the child’s need for a stable and secure home.  Id.  

Specifically applicable to Ms. Delustro’s circumstances are subsections (a)(1) and (2) of O.C.G.A. § 19-8-10 providing that Ms. Delustro may adopt Justin even if his father refuses to consent if she can show that she has conducted a diligent search and has been unable to locate him or if she can show abandonment.  When determining whether a father has abandoned his child, Georgia courts look to whether the alleged abandonment is sufficient to show a settled purpose to forego all parental duties and claims.  Crumb .v Gordon, 157 Ga. App. 839 (1981).  Thus, where the father in Crumb regularly saw his son over the five-year period preceding the adoption and brought the child gifts, he had not abandoned the child when he could no longer see the boy due to his mother’s intervention.  Id. at 840.    Similarly, a failure to provide child support and for the necessities of life, while an element of abandonment, is not sufficient to show abandonment.  See Brazell v. Anderson, 113 Ga. App. 15 (1966) and Ramos v. Ramos, 173 Ga. App. 30 (1984).


If Justin could be placed for an adoption through a state agency or a child placement agency, Georgia law allows the agency to petition the court to terminate the parental rights of a hold-out parent so long as the other parent has voluntarily surrendered her rights.  O.C.G.A. § 19-8-11(a).  The court will look at the same four circumstances described in O.C.G.A. § 9-8-10 to determine whether to terminate the hold-out parent’s rights.


If the biological father is known to Ms. Delustro and he has not executed a surrender of parental rights, then he must be notified of the pending adoption.  O.C.G.A. § 19-8-12.  Notification may be made by (1) registered or certified mail; (2) personal service; or (3) “publication once a week for three weeks in the official organ of the county where the petition has been filed and of the county of his last known address, which notice shall be deemed received upon the date of the last publication.”  Id.  The biological father will have 30 days within which to respond and object to the adoption.  O.C.G.A. § 19-8-12(f).  The adoption cannot proceed if the biological father then successfully petitions for legitimation.  Id.  


In summary, if Justin’s father is living and can be found, Ms. Delustro will need to try to obtain a surrender of his parental rights.  Similarly, if his mother can be found after a reasonable search, Ms. Delustro should attempt to obtain a voluntary surrender of her parental rights.  In the event that she cannot obtain the voluntary consent of Justin’s mother, she will likely have to show abandonment (which may be difficult since she still comes around every now and again) in order to have the court terminate the rights and allow the adoption.  If Justin’s father is not known and cannot be found, it appears that under O.C.G.A. § 19-8-12 Ms. Delustro will have to publish notice of the pending adoption and have the court adjudicate that he has abandoned Justin (or that he cannot be found after a diligent search).  Under the facts as presented, this should not be difficult to show, even under the clear and convincing evidence standard.


In case she asks, the state policy is to have a hearing on the adoption within 120 days of the filing of the petition.  O.C.G.A. § 19-8-14(a).  One potential hurdle Ms. Delustro may face is the pre-adoption examination required under §§ 19-8-16, 17 as that examination will inquire into whether the individual has the mental, physical and financial capability to be the permanent custodian of the child.  O.C.G.A. § 19-8-17(a)(3).  Depending on her physical state at the time of the interview, she may have difficulty showing that she is physically and, therefore, financially able to care for Justin. 
HeLP Legal Services Clinic

Georgia State University 

College of Law

Gina DeLustro Counseling Role Play

General Role Play instructions:  
· Your assignment is to play the role of Gina DeLustro in her counseling conference with a student intern.  You should stick generally to the facts given in this assignment but if you are asked for information that is not given here, ad-lib additional details as appropriate.  If you forget something, either make it up or state that you do not remember.  

· Your lawyer has called you in to discuss some issues raised with regard to the drafting of your final will.  Your lawyer is expected to explain the significance of certain information and choices, and to assist you in making a decision about how to proceed with the drafting of the documents you requested.  

· Your lawyer should begin by asking you if there is any new information to report since your last communication.  You have updated facts at the end of these instructions.  Do not volunteer this updated information; give it only if/when the student asks for it, or if it would somehow seem natural to include it as part of something you and the lawyer are discussing.
· In your role you may ask pointed questions about results or outcomes that you want, and you may jump around with facts that are out of sequence, or change topics abruptly.
· Before your role play, make up the dates for facts that the attorney may ask you.   For example, if a child is age 9, convert this year minus 9 years to come up with the year the child was born.  For this role play, your knowing the birthdates of your children, your address and telephone numbers, and the health status of your children would be a realistic expectation of the lawyer conducting the conference.  
Role Facts:

You are Gina DeLustro.  You are unmarried and have four children.  You came to HeLP because one of your children has chronic asthma and is regularly treated at Children’s for asthma-related illnesses.  You saw a HeLP brochure and called the office because you would like a will.  You have been screened for income eligibility.  


You are 26 years old and currently living with a friend.  Last year, you were diagnosed with an inoperable brain stem tumor.  While you are currently feeling okay, your doctor has advised you that you have anywhere from 6 months to a year to live. There is nothing medically that can be done for you but medication for your headaches.  The doctor has also told you that toward the end, you can take medications for pain. You have some good days and some bad days.  You have problems with concentration and fatigue.  It is this diagnosis that has prompted you to get a will prepared.  

You have 5 children and need to make sure they are taken care of when you die.  They are your primary concern and you just want to spend time with them now being a parent.  Your kids are everything to you and you have a close bond with each of them.  You are not afraid of dying, but you are sad for your children and sad that you will not be around to see them grow up and do things like have children of their own.  

You have a boyfriend named Chris Adams.  The two of you live together on and off and are thinking about getting married.  Chris is the father of your youngest child, Star DeLustro, age 3.  Star has chronic asthma and as a result has to often go to the hospital for breathing problems.  She regularly uses an inhaler and needs to be monitored carefully.  

Right now you are living apart from Chris Adams because you were evicted from your last apartment a month ago due to nonpayment of rent.  You first went to your mother’s house with your kids, but she put you out after 2 weeks.  You have been staying around with friends at various places.  Chris works full time as a mechanic.  You do not know exactly how much he earns.  He supported you and your kids, and you had some income yourself from babysitting other peoples’ children and other odd jobs.  


You graduated from Grady High School in Atlanta.  A couple of days after your graduation, you gave birth to your first child, Casey, who is now 9.  You did not marry Casey’s father, who was a classmate of yours in high school.  His name is Marcus Evans.  He pays child support for the child, and visits occasionally.  He is now married and has a good job and a fairly stable life.  You have an order for him to pay child support that is the result of your filing abandonment charges against him, a procedure which is used in Georgia to enforce the payment of child support by absent parents.  You did this because you needed help with expenses and the state took care of getting the order.  He has paid child support ever since.  Although you have not been together as a couple since the child was born, you have a good relationship with him.  You have allowed Casey to spend the night at his father’s house occasionally.  


After high school you worked a series of odd jobs as a waitress but never worked steadily.  You lived on and off with your mother, and sometimes had your own apartment when you could afford it.  When Casey was 2, you had another child, Benjamin, who is now 7.  Benjamin’s father is a drug addict and a “gang monster.”  He is bad news.  His name is Charles Owens.  You have not seen him in several years.  You did not file an abandonment action against him because you were afraid of him and of getting the police involved with him in any way because he sells drugs and runs with a very dangerous crowd.  He has never visited Benjamin.  His name is not on Benjamin’s birth certificate.  When Benjamin was an infant he occasionally dropped by with some cash but that stopped after a few weeks.  You have not seen him in several years but know he is still around.   You have heard through the grapevine that he is still into “bad stuff.” Sometimes you see his sister.  She used to have a job working in a store at the mall.


You lived on and off with your mother and with friends.  For a time you had your own apartment.   At one point you had a relationship with Cliff Andrews and you and Casey and Benjamin lived in an apartment with him for about a year or two.  You had a daughter fathered by Cliff Andrews, Michelle, 4 years ago.  A few months after Michelle was born, you and Cliff parted ways.  Cliff had been sleeping with your best friend and next door neighbor, Charla Evans.  You were furious with both of them.  He begged you to take him back but you did not.  He ended up going with the other woman for a while, but then they broke up too.  He is quite a womanizer and you are sure he is still up to his old tricks, going from woman to woman and living with them until they get mad and kick him out.  

When you split with Cliff Andrews, you and he agreed that there was no need to file any paperwork or anything and that he would pay you $150 per month for child support.  He gives you cash.  Twice a month you drop Michelle off at his mother’s house on Saturday, and she visits with her grandma and Cliff there.   She usually spends the night there.  He pays you $75 each time you drop her off.  He is a good dad to Michelle and his mother is a good grandmother to her as well.  Occasionally when you drop Michelle off at her grandmother’s, she will keep your youngest child Star, too.  She is a good caretaker and loves both of the children.  She treats Star like she is her own grandchild.  Star has chronic asthma and she knows what to do if Star should have an attack and knows that Star must carry her inhaler at all times.


You have a fifth child in your care, but he is not your biological child.  He is 5 years old, and you have been caring for him since he was a baby.  His name is Justin Hall.  His mother, Barb Hall, was someone you knew from high school and your neighborhood.  She has a drug problem and left him in your care years ago.  She has come around to see him on a handful of occasions over the years.  She usually shows up around the holidays.  She is addicted to meth and crack and anything else she can get her hands on.  She lives on the streets and you think she is a prostitute to support her drug addiction.  You could probably get in touch with her eventually if you needed to by calling her mother, Linda Calder, Justin’s grandmother.  You have not talked to Barb Hall for at least a year, maybe more.  You have always felt sorry for Justin because his mother could not really be a mother to him and so you took on the job.  He was a beautiful baby and has been a good kid and not really much trouble.  Money has always been tight, and nobody has helped you support Justin, but you took him in because it was the right thing to do.

You have loved and cared for Justin just as if he was your own child, and he is viewed as a sibling by your other children.  You have always treated him like your son and have maintained that appearance to others as well.  He has not had any health problems and you have not had any problem getting him medical treatment for minor things such as vaccinations.  You enrolled him in school this year and signed all papers as if you were his mother.  No one has ever asked any questions.  You do not know who Justin’s father is. 

Assets

You do not have any property to speak of.  You have some gold and diamond jewelry that you received as gifts from boyfriends along the way, but nothing of substantial monetary value.  However, you would like to make sure the jewelry you have goes to your daughters.  You own your vehicle free and clear.  It is a 1999 Ford Econoline van.  You have no idea what it is worth.  You bought it used several years ago.  You cannot remember what you paid for it.  Ask your attorney how much he/she thinks it could be worth.  Could it be a lot?  Does he/she know anything about cars?  Should you try and sell it now and get the money and put it in some kind of account for your kids?  But then, you would have to take MARTA, which can be slow, etc.   It is not a great car but it does the job.  You would like your kids to get the proceeds of the sale of this vehicle after your death.  

You do have a bank account, but only have a few hundred dollars in it.  You do not have any life insurance.  You have some furniture in your mother’s garage and some other items but nothing of any value.   You want all of your assets, such as they are, to go to your children, in equal shares, including Justin Hall.  The most that you can give your kids when you die is to make sure that they are taken care of.  Ask your attorney if there is any problem with leaving money to Justin even though he is not your real child.  Remark that you would not want his mother to get her hands on any money that you left him because she would spend it on drugs.

Children
Casey DeLustro – age 9 (father Marcus Evans, birthdate:  1/2/YR-9)

Benjamin DeLustro – 7 (father Charles Owens, birthdate:  3/6/YR-7)

Michelle DeLustro – 4 (father Cliff Andrews, birthdate:  6/11/YR-4)

Star DeLustro – 3 (father Chris Adams, birthdate:  9/15/YR-3)

Justin Hall – 5 (mother Barb Hall, father unknown, birthdate:  12/25/YR-5)


You would like your mother to take your kids after you die.  You are pretty sure she will take on this responsibility but you have not discussed this with her.  Her name is Joanne DeLustro.  She is not married and works full time for UPS.  You have lived with her off and on.  Most recently, you were staying with her but she got tired of having you and all the kids there and she put you out.  Nevertheless, you do not see this as a big deal nor is it the end of your relationship with her.  You know how families are.  Ask the interviewer if he/she doesn’t sometimes have problems with his/her mother.  Explain that your mother works hard and is tired, and simply got frustrated with all of you being there.  She is 57.  You expect that you will probably go home to her house when the time comes for you to die, but you have not discussed this with her either.


You would like for all the kids to stay together.  Ask the attorney if he/she agrees that it is best to keep all the children together.  On the other hand, some could go with their fathers, too.  Casey’s father might take him to live with him.  He also might consent to having your mom become Casey’s guardian.  Benjamin’s father is out of the picture and has not legitimized Benjamin.  Michelle’s father, Cliff Andrews, may or may not consent to your mother having guardianship over her.  His mother might want to step in and care for Michelle, but you do not want Michelle to be separated from Star.  Chris Adams, Star’s father, would care for her, but the ideal scenario is for your mother to take all of the children so they can stay together.


As for Justin, your mom might agree to take him too.  Otherwise you imagine that his grandmother would have to come and get him.  You do not like the idea of this because he has grown up with your children.  You want him to share equally in the distribution of any assets from your estate.


As for standby guardian of your children in the event your mother cannot do it, your boyfriend, Chris Adams, would probably do it.


You would like to be buried at Hopewell Springs Cemetery.

Financial Power of Attorney, Durable Power of Attorney for Healthcare, and Advance Directives

You would like to give your mother financial power of attorney but not until you are completely unable to make any financial decisions.  You want to keep making all of your decisions for yourself for as long as you can.  You are still in shock that you are having to make these plans, especially as the mother of 5 children.  Your boyfriend can do this if your mother cannot do it.

You want to die at home, with your children all around you.  You want to be able to be with them as much as you can until the very end.  You do not want to die in a hospital – you are adamant about this.  You have not discussed your wish not to die in a hospital with your mother or your boyfriend.  You have not determined whether either of them is willing or able to care for you during your last illness.  

You do not want a durable power of attorney for healthcare.  You do not want anyone making medical decisions for you – you want to make them for yourself.  You are worried that if you allow someone else (i.e., your mother, the power to make this decision, that they will let you go too soon because they do not want to see you suffer, but you want to remain on earth until the very last moment, and want doctors to do everything they can to keep you living.)  

You want a living will.  You would like your life to be prolonged as long as possible except if it is determined that you are in a persistent vegetative state with no reasonable expectation of regaining significant cognitive function.  

You do not want a standby guardianship for your children.  You want to continue making decisions for them until the very end.

You have filled out a wills questionnaire for HeLP, and a copy of it is attached to these instructions.  Be sure to review it for additional information, as your interviewer will ask you questions about it.

UPDATE:  You found out that your van is worth $3500.  You have a neighbor that might even be interested in buying it from you.  You made a list of your jewelry and would like it to be distributed as follows:  gold ring with small diamonds to Star, necklace with small single diamond to Michelle, gold and onyx earrings to Star, gold hoops to Michelle.  

Your mother has let you and the kids move back in with her, and that is where you are staying now.  You have talked to her about taking the kids, and she will do it, even though it is going to be very hard for her, because she does love them, and “they are kin.”  She does not want to take Justin because she will be stretched as it is and he is not “kin” to her.  His grandma is going to have to take him in.  You are sad about this, but understand the reality of your not having legal custody of him.  

You have talked to Chris Adams.  He does not really want to take the children because he does not think it would be very easy to take care of them all and work at his job, too.  He will agree to serve as a backup caretaker if your mom can’t do it.

You can confirm to your lawyer that there is an order establishing Marcus Evans as the father of Casey.  There has been no action to establish Charles Owens as Casey’s father, and you don’t want there to be any.  There is no order or other paper work establishing Cliff Andrews as Michelle’s father.  You think that if you asked him to acknowledge paternity of Michelle he would do it, but he probably doesn’t want to because he will have to pay more child support than he is paying now.  Chris Adams is the legal father of Star.

� Just as there must be no other living parent in the permanent guardianship context, there must be no other living parent in order for the designating individual to appoint a standby guardian.   O.C.G.A. § (1)(A).  Thus, the same analysis regarding the availability of this option as applied to the permanent guardian context applies here.  
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