PARALLEL TRACKS?: ASSESSINGMODELS FOR THEINTERNATIONALIZATION
OF LAW SCHOOL CURRICULA IN LIGHT OF THEPRINCIPLES INTHE CARNEGIE

FOUNDATION’S EDUCATINGLAWYERS
Larry Cata Backér

ABSTRACT: The Carnegie Foundation’s RepdEtiucating Lawyers: Preparation for
the Profession of Laweminds us that the challenge for legal educatguires a linking
of the “interests of legal educators with the neefidegal practitioners and with the
public the profession is pledged to serve—in otlerds, fostering what can be called
civic professionalism.” Educating Lawyeravould reverse the drift of American legal
education recast legal education towards a puredylemic orientation, recasting legal
education as fundamentally professional rather #zademic, outward and not inward
looking. Educating Lawyersfocus is almost completely devoted to domestig. laYet,
civic professionalism does not end at the bordérthe United States, and American
lawyers long ago stopped thinking of national bosdss the borders of their professional
lives. The law schools have been responding. Mawyschools are now wrestling with
issues relating to the incorporation of a transmati legal component—including
elements of international, comparative, foreign armhsnational law—uwithin their
teaching and scholarship missions. These changesrndiscussions within the legal
academy over a move from a “national law practitee’a multi-jurisdictional practice
model of legal education. Yet these two great rraf@fforts have developed along
parallel tracks. This paper looks at the develapnw these parallel discussions of
reform of legal education. The paper starts wittexew of Educating Lawyers The
focus is on the basic assumptions about legal ¢idncanderlying the suggestions for the
changes proposed. Part Il examines critically dbgeral strands of proposals for a
movement in American legal education from a natidoaa transnational focus in this
century. The paper suggests an analytical framev@rkevaluating these interaction
proposals and for evaluating the ways in which éhe®thods seek to incorporate the
transborder element in law school curricular, resteand service activities. These are
divided into five categories—three are elaboratiohfraditional models and two others,
an immersion model and separation model, represemrging framework structures.
Part 11l considers these models of integration ightl of the foundational model of
apprenticeship proposed iBducating Lawyers It suggests that transborder legal
education can be integrated in legal education imwithe framework ofEducating
Lawyersbut that not all emerging models of such integratire compatible with that
framework.
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author may be reached at Ich911@gmail.com. Thkoauirofited greatly from the insights
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United Nations High Commissioner for Human Rightsd athe first legal counsel to the
Organization of African Unity), William Butler (fonerly chair in comparative law at the
University of London and founder and director ofTVinogradoff Institute in Moscow), S. Beth
Farmer (former director of Penn State’s overseagram for students in London), and Melissa
Tatum (Tulsa Native American and international pamgs). Special thanks to my former
student, Gregory Alvarez (Penn State '06) for ihtfig perspectives from that other critical
group of stakeholders in the law school enterpri€gf course, the views expressed here are
strictly those of the author.



GLOBAL LAW IN AMERICAN LAW SCHOOLS 2
Larry Cata Backer
February 1, 2008

|. INTRODUCTION?

Over a century ago influential members of the pubkgan to worry about the social
order. In the face of large numbers of immigramith no cultural connection to English
social and political valuesand significant class distinctions arising as aseguence of
the great revolution in American business and itrgfsall sorts of groups arose to help
“fix” the problems that might have been viewed latening the Republic.This was
the age of the Progressive Party and a new sdEnbfjhtenment progressivism in the
United States—things could be fixed and made heter application of “scientific” or
“rational” principles could solve all problerfis.

Among the more pressing issues of the earl‘§} @éntury was the training of lawyers.
The late 18 century saw a revolution in the legitimacy of nueth for the training of
lawyers.  Abandoning the traditional customary eystof training in customary
(common) law as primitive, the new scientific agecessfully gave rise to a new science
of law and legal training to be based in the Ursitgr—not the law officé. By the early
21 century the law school stood triumphant atop aesyf certification for entry into
legal practice in the United States. But thatnmpln has not gone without a certain
amount of criticism. On the one hand, some critiagse suggested the present system
may not be up to reflecting the changes—actuabpet for—within American sociefy.

2 A note on footnoting for this essay, ironicallyoelgh in a footnote: | have deliberately
attempted to avoid over-footnoting or footnotindhaustively. For many, pedantic footnoting
may serve as a sort of proxy for assurance thaautteor has read all the appropriate sources and
has been appropriately schooled in the proper temigsl of the debate in which she is
participating. While there is a certain logic he$e assumptions in specific contexts—the Ph.D.
dissertation, and perhaps even the pre-tenure émmste”—my object here is to duplicate
neither experience. See Arthur D. Austimotnote Skullduggery and Other Bad Habitd U.
Miami L. REv. 1009 (1990). | am also mindful of Alan Watsonstude observation of the danger
losing the power of insight in bloated articleseeSALAN WATSON, THE SHAME OF AMERICAN
LEGAL EDUCATION (Lake May, FL: Vandeplas Publishing, 2005)

% See, e.g., BRDEN, MORTON. JEWS, TURKS, AND INFIDELS (Chapel Hill University of North
Carolina Press 1984); LEEN CONDLIFFE LANGEMANN, THE POLITICS OF POWER  THE
CARNEGIE CORPORATION PHILANTHROPY AND PuBLIC PoLicy (Chicago, IL: University of
Chicago Press, 1992)..

* See, e.g., Mk, GWENDOLYN, OLD LABOR AND NEW IMMIGRANTS IN AMERICAN POLITICAL
DEVELOPMENTUNION, PARTY, AND STATE, 1875-1920 (Ithaca Cornell University Press 1986).
®> See H\AS, GARLAND A. THE POLITICS OF DISINTEGRATION: POLITICAL PARTY DECAY IN THE
UNITED STATES, 1840-1900 (Jefferson, N.C.: McFarland & Co. 1992yyL KLEPPNER THE
THIRD ELECTORAL SYSTEM, 1853-1892:PARTIES, VOTERS AND POLITICAL CULTURES (Chapel
Hill University of North Carolina Press 1979).

® See, e.g., BROLD HOWLAND, THEODOREROOSEVELT AND HIS TIMES: A CHRONICLE OF THE
PROGRESSIVEMOVEMENT (New Haven, CT: Yale University Press, 1921).

" See, e.g., WLIAM P.LAPIANA, LOGIC AND EXPERIENCE THE ORIGIN OF MODERN AMERICAN
LEGAL EbUCATION (New York: Oxford University Press, 1994).

® See, e.g., NEL LYNN, INSIDE LAW ScHOOL: TWO DIALOGUES ABOUT LEGAL EDUCATION
(Calgary, Alberta, Canada: University of Calgargsd, 1999).
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Others have suggested the need for a more riggraesidemic turfl. Still others have
suggested the need to reform the legal professiter than its system of trainin.

Yet other hand influential groups, almost from theeption of the turn to academic legal
education, have suggested a certain danger imthneasingly academic character of legal
education. Among the most persistent, and mosidntial of this group has been the
Carnegie Foundatioh. Over the course of the last century, it has fowaglosing battle to
reform American legal education. It has soughtrdoognize the class divisions in
American legal practice by a corresponding divergit the forms of legal education
offered’? Additional studies of legal education, importantheir time, were produced in
the 1970s and 199083.

The Carnegie Foundation has now published thetsestila study of legal education in
the United States. That study “involved a compnshe look at teaching and learning in
American and Canadian law schools today. Intenfizld work was conducted at a
cross-section of 16 law schools during the 19999286ademic year* Published in

° See AAN WATSON, THE SHAME OF AMERICAN LEGAL EDUCATION (Lake May, FL: Vandeplas
Publishing, 2005) (Most law professors are plumbpdrst they wish to be regarded as
philosophers, hence, they are poor plumbers).

19 See [EBORAH RHODE, IN THE INTERESTS OFJUSTICE REFORMING THE LEGAL PROFESSION
(New York: Oxford University Press, 2000) (“Thissmatch between what law schools supply
and what law practice requires argues for a diffeegproach. The diversity in America's legal
needs demands corresponding diversity in its ledacation. Accreditation frameworks should
recognize in form what is true in fact. Legal pieetis becoming increasingly specialized. It
makes little sense to require the same trainingtHerWall Street securities specialist and the
small town matrimonial lawyer.” Id., at 190).

' The Carnegie Foundation for the Advancement otfies was founded in “905 and chartered
in 1906 by an act of Congress, The Carnegie Foiond&dr the Advancement of Teaching is an
independent policy and research center with a pyimaission "to do and perform all things
necessary to encourage, uphold, and dignify thiegsmn of the teacher and the cause of higher
education." Carnegie Foundation for the Advancdnoéeaching, The Carnegie Foundation,
availablehttp://www.carnegiefoundation.or¢dccessed Feb. 1, 2008).

2 See AFRED Z. REED, TRAINING FOR THEPUBLIC PROFESSION OFLAW ( New York: Carnegie
Foundation, 1921) (also noting the race, religiand ethnic divisions cemented or privileged by
that division).

13 See HRBERT PACKER AND THOMAS EHRLICH, NEW DIRECTIONS IN LEGAL EDUCATION
(1972); and ENESTBOYER, SCHOLARSHIPRECONSIDERED(1990). For a history of the Carnegie
Foundation’s efforts, seeLEEN CONDLIFFE LANGEMANN, PRIVATE POWER FOR THEPUBLIC
GooD; A HISTORY OF THE CARNEGIE FOUNDATION FOR THE ADVANCEMENT OF TEACHING
(New York: College Examination Board, 1999).

14 Carnegie Foundation for the Advancement of TeaghRrogram Areas, Legal Education
Study, availabléttp://www.carnegiefoundation.org/programs/indep2k®y=181%ccessed Jan.
28, 2008).
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book form asEducating Lawyers: Preparation for the Professidn_aw,* the study is
bound to have serious impact, though whether thgtact will be successful or
permanent remains to be seenEducating Lawyersis supposed to provide “an
opportunity to rethink "thinking like a lawyer"—thparamount educational construct
currently employed, which affords students poweiritellectual tools while also shaping
education and professional practice in subsequearsy in significant, yet often
unrecognized, ways-®> The principal thesis is that academic law isrigsiouch with
both its roots in the practice of law and its nmossito educate lawyers for practice.
However, through practical application of the tagues offered, grounded in a change in
fundamental conception of the nature of the leghication enterprise, legal education
can be appropriately redirected. What is new & ghggestion that the ends of legal
education ought not to be confined to the teacbinggal doctrine and analysis, but also
include an equal dose of “the several facets ottm® included under the rubric of
lawyering,™” and a broad “emphasis on inculcation of the idgntvalues, and
dispositions consonant with the fundamental purmdsbe legal profession® a purpose
left substantially undefined.

Ironically enough, at about the same time over atwg ago, many groups and
institutions engaged in the education of lawyerbemvfaced with the realities of the
importance of transborder activities, that is afs activities arising from the creation of
national markets and practices within the Uniteateé¥, reacted by digging more deeply
into their traditional state oriented curricula améthods of training. Others, including
what emerged as key groups of academic legal eahscambraced the challenge of this
new reality. By the last third of the ®@entury, most law schools, reluctantly or not, and
more or less enthusiastically, had embraced a dnatilaw practice” model as the
foundation of their teaching and research misstdndhough the foundations of that

> WILLIAM M. SULLIVAN, ANNE COLBY, JUDITH WELCH WEGNER LLOYD BOND, LEE S.,
SHULMAN, EDUCATING LAWYERS: PREPARATION FOR THEPROFESSION(San Francisco, CA:
Jossey-Bass, 2007) [hereaffgtucating Lawyells
6 Carnegie Foundation for the Advancement of TeaghRrogram Areas, Legal Education
Study, availabléttp://www.carnegiefoundation.org/programs/indep2k®y=181%ccessed Jan.
28, 2008).
i; Educating Lawyers, supmote 15, at 194.

Id.
¥ Fora general history of legal education in thetéthStates, see, e.g.0BERT STEVENS, LAW
SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 18505 TO THE 19805 (Chapel Hill:
University of North Carolina Press, 1983). Theoral model is reinforced by the American Bar
Association through its role in the accreditationgess. For materials on this process see the
materials at American Bar Association, Section egdl Education and Admission to the Bar,
available athttp://www.abanet.org/legaledaccessed Feb. 14, 2007). It is also cultivated
through the production of sets of acceptable caltnorms for the providers of legal education
articulated through the organs of the collectivpresentative organizations of American legal
education like the Association of American Law Saso See Association of American Law
Schools, What is the AALS?, Purpose and Descriptioravailable at
http://www.aals.org/about.ph{yThe AALS is a non-profit association of 168 laghools. The
purpose of the association is "the improvemenhefiégal profession through legal education.” It
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model have been challenged as perpetuating the rpofvevealthy elites and of
contributing to the subordination of ethnic, refigs and racial groug$,and though

some sectors of legal education have sought tadat®ipull** there are few who deny
the power of the “national model” as the dominaebiogy of law school educatiéh.

Today, law schools that embraced the national ladehface a challenge similar to that
confronted a century agd. But instead of confronting the challenge of atiral”
practice, legal education now confronts the resditof multi-jurisdictional practice,
sometimes described as the internationalizatidavefand legal practice, with little more
than a heavily traditional set of approaches tohiey and scholarship? Legal practice,
traditionally grounded in the laws of states frorhielh American lawyers are licensed,
and substantially overlain with national rule sysseaffecting virtually every aspect of
legal relations in the United States, now increglgimcludes activities dependent of the
application of rule or norm systems beyond thathef state or nation. Everything from
large scale global business activity, to the movemégoods, people and services on the
most modest scale, are tinged with issues theutsolof which requires facility with
norm and legal systems other than the one from lwhi¢awyer derives her license to
practice law. And the greater possibilities faefmovement of lawyers, as well as the
provision of legal services, across borders, iobeng a larger reality in the market for

serves as the learned society for law teacherdsalegjal education's principal representative to
the federal government and to other national higbducation organizations and learned
societies.” 1d.).

20 gee, e.g.,EROLD S. AUERBACH, UNEQUAL JUSTICE LAWYERS AND SOCIAL CHANGE IN
MODERN AMERICA New York: Oxford University Press, 1977) (suggegtthat elite nature of
the profession and its emphasis on serving italessiinterests served to exclude participation by
minorities.).

2L And, indeed, there are law schools within the emhitStates, that remain substantially
unchanged—focusing deliberately on a curriculumitBoh by the territorial boundaries of the
state in which they are established, or on edugdtaditionally underserved communities. In a
bar admission context grounded on licensing byestathis approach offers some schools a
limited advantage in attracting students who are about where and what they wish to practice.
California and Georgia, for example

22 Even its critics suggest that any necessary dewidtom the dominant normative model is
“costly.” Many arguments, then, are based on tlea ithat specific benefits from deviation are
greater than its detriments. See, e.g., Maring Dascrediting Accreditation?: Antitrust and
Legal Education,79 WAsH. U. L. Q. 1035, 1075 (2001). Others have suggested lessic
deviations from the “one size fits all model.” Fdiscussion, see Daniel J. Morriss8gyving
Legal Education 56 J.LEGAL EDUC. 254, 277-80 (2006) (technology based changes and
education through law school consortia drawing aiective strengths).

% See Harold Hongju Koh,_uncheon Address (May 17, 2006), American Law Institute
Remarks and Addresses®8nnual Meeting, Washington, D.C. pp. 65-89.

4 Academics have noted the coming of this realitygfmumber of years. See, e.g., Louis F. Del
Duca & Vanessa P. Sciarrd)eveloping Cross-Border Practice Rules: Challengasd
Opportunities for Legal Educatiopr2l FORDHAM INT'L L.J. 1109 (1998); Roger J. Goebel,
Professional Qualification and Educational Requissts for Law Practice in a Foreign
Country: Bridging the Cultural GaB3 TUL. L. REV. 443, 447 (1989).
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legal services. Indeed, some within the legadansy have begun to recognize the
inevitability of legal education confronting theaties of educating for an international
and transnational multi-jurisdictional market begiaghe borders of the United States.

Most law schools are not completely unpreparecepond to these challenges. Many
have some faculty, and some programs, focusingosnanother component of multi
jurisdictional practice beyond national bordersadAhe great organs of the production of
legal education culture have begun to emphasizertpertance of this maturing but still
largely nascent reorientation of legal practiteHow law schools confront the challenge
posed by the realities of human activity, and legptems that no longer respect the
niceties of the political borders of nation-stat@sll determine the shape of legal
education for the future. Law schools that faitemform their educational mission to the
realities of law and the practices of the greabgldegal actors—merchants, immigrants
communities, nongovernmental organizations, ecoaaniities, banks and other users
of legal services—will find themselves playing ailied (though no doubt important)
role in the future of the development of law ane pinoduction of law and lawyers for the
global marketplace. Certainly the bar has begumetmgnize this reality, even well
outside the centers of traditional internationglistctice’’

In a number of forward looking law schools, or lashools looking to leverage niche
competence into reputation gains within the legehdamy, faculty have begun to
examine this problem with a view to developing anpoehensive analysis of matters

% See, e.g., Laurel S. TerrBATS' Applicability to Transnational Lawyering aitel Potential
Impact on U.S. State Regulation of Lawy&¢# VAND. J. TRANSNAT'L L. 989, 995 (2001). Some
have suggested a value “in itself” of such an etioga See Jan Klabbersegal Education in the
Balance: Accommodating Flexibilitg6 J.LEG. EDUC. 196 (2006).

% The current round of cultural production was kitkef in 2000 in the context of a Conference
of International Legal Educators, hosted through AW\LS, the contributions for which may be
accessed dtttp://www.aals.org/2000internation@ccessed Feb. 7, 1007). The AALS then noted
that the Conference “represents its strong comnmitrtee foster more cooperative efforts among
law schools throughout the world. The time has lsimge past that anybody can be educated
members of society and the legal profession withdeneloping an understanding of other
cultures and legal systems.” Id. This was followsda widely touted conference, hosted in
Hawaii in 2004 by the AALS, entitled Educating Laavg for Transnational Challenges, the
proceedings of which are available Htp://www.aals.org/international2004éccessed Feb. 8,
2007). The conference was “designed not only tiagbabout a dialogue concerning the
education of graduates for a transnational lawtfm®cbut also to consider formulating a possible
curriculum outline for a law school that seeksdaeate its graduates for such a practice.” Id.

27 See, e.g., Janet H. MooBgping Global: A Guide to Growing an Internatioratactice, 69
Tex. B.J. 998 (Nov. 2006). Though, Texas, likeeothorder states, has a long history of dealing
with law that crosses national borders. See, €lyis Wolfe, April A. StrahanAn Overview Of
The History Of Foreign Legal Consultants Betweea United States And Mexicé7 S.TEX. L.
REv. 557 (2006).
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related to the multi-jurisdictional “component” tifeir law schoolé® In some cases, that
analysis is tied to the development of relationshipth other related faculties of the
universities in which the law school is residerfior example, many universities have
established schools of international affairs, iméional relations or foreign service, with
curricular objectives that might run parallel tooske being contemplated for the
international and transnational focus of a lawosth Creation of formal relationships
with such existing institutions might provide anfi@ént means to incorporate a
transnational element in legal educatfonin other cases, it may be tied to a leveraging
of established programs of graduate legal educ#tioforeign lawyers?

Basic to any such analysis is a consideration oé gedagogical issues—courses and
their content® In addition, other important components wouldéh&w be identified and
considered, including programs for foreign studetite addition of masters and SJD
programs in international law and related discgdirfor law students and others who
qualify, other degree offerings, affiliations (boflormal and informal, and both
institutional and personal) with foreign institutg and the institution of other programs
abroad for our law students, foreign or "domestin¢luding certificate programs and
summer and semester programs abrdaBven clinical programs can go internatiotial.

8 See discussion, e.g., Jeffery Atik and Anton Setbmternational Legal Developments in
Review: 2001Public International Law, International Legal Eduaan, 36 NT'L LAw. 715, 715,
717 (2002).

2 At Penn State, for example, the Penn State Bolfdustees at its January 19, 2007 meeting
approved an affiliated School of International Affafor implementation. See Pennsylvania
State UniversityPenn State Establishes New School of Internatiéiairs Intimately Linked
With Law School, available &ttp://www.dsl.psu.edu/news/IntlAffairs.cfm

% See, e.g., Carole Silvanternationalizing U.S. Legal Education: A Reportthe Education of
Transnational Lawyersl4 Cardozo J. Int'l & Comp. L. 143 (2006) (“Lawhsols experience
financial and reputational gains from their graguptograms for foreign law graduates. These
programs internationalize the student bodies of $aools, which schools use as evidence of
their international and even global characters. [gvtie international character of a law school
may stem from its LL.M. program, the significancetioe international label addresses a law
school's ability to attract applicants for its Jdbogram as well.” Id., at 154).

31 This can be a difficult issue, even in well-definareas of law. See, e.g., Larry Cata Backer,
Human Rights and Legal Education in the Westernisigimere: Legal Parochialism and Hollow
Universalism 21 FENN STATE INTERNATIONAL LAW RevVIEW 115 (2002). For a discussion of the
development of special courses targeted specyfitalteaching or introducing the transnational
dimension in US legal education, see, e.g., disoadsfra at notes ---.

% For certificate programs in legal education, desyy Cata BackerGeneral Principles of
Academic Specialization By Means of Certificate Qwncentration Programs: Creating a
Certificate Program in International, Comparativench Foreign Law at Penn Stat@0 FENN.
STATE INTERNATIONAL LAW REVIEW 67 (2001).

¥ See Karen Barton, Clark D. Cunningham, GregorydTddnes, Paul Maharyaluing What
Clients Think: Standardized Clients And The Assests®f Communicative Competends3
CLINICAL L. Rev. 1 (2006): Dina Francesca Hayn&ient Centered Human Rights Advocacy,
13 QUINICAL L. Rev. 379 (2006); Richard J. Wilsoifiraining for Justice: The Global Reach of
Clinical Legal Education22 FENN ST. INT'L L. REV. 421 (2004).
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Thus two great movements in legal education havenbgaining momentum and
legitimacy within the legal academy. On the onechthere is the century long dialogue
of the nature of legal education and its connectmiench and bar within the United
States. On the other hand there is the half-centurg search for the expansion of the
core areas of law that ought to form part of thedastruction in American law schools,
and in the practice of bench and bar. But these gneat movements have been
developing in parallel streams. There has bedie lih the way of communication
between these movements. They do not take cogrezafreach other. Yet both ought to
have a great impact on the other. It is to addigsdailure to communicate, and perhaps
to bridge that gap, that this paper is directed.

The paper starts with a critical review Bflucating Lawyers The focus is on the basic
assumptions about legal education underlying tlygestions for the changes proposed.
These assumptions both frame and may limit the estgins for change. And it is the
nature of the limitations inherent in the foundatibassumptions of the study that must
be understood to extract the most value fieducating LawyersThe attitude changes
proposed in its Introduction, and Chapter One &mbozated as practice models in the
remaining chapters of the work. The section theameres the application of those
assumptions to the form of proposals for chandastly, it explores the lacunae in its
approach. The most prominent of these is its ampansistence on an increasingly
obsolete view of the law into which American lawg@nust be trained. The dangers of
modifying an ancient approach for modern timestheelikelihood that the foundational
frameworks within which these constructions aremt have been altered. So it is with
the content of the law Americans lawyers must jract Just as the law among states
within the union was at the frontier of Americamgdé education in the early part of the
20" century, so are the law among nation-states, ledaiv of a variety of communities
of states, at the frontier of American legal edicratn the 28 century. The failure to
consider the impact of these changes may mark &nesa inEducating Lawyersor
may limit its utility. Yet the insights dEducating Lawyersught to be applicable in the
expanding context of the law to be taught, a carsidbon taken up in Part IV.

Part 1l examines critically the several strandgaiposals for the incorporation of some
aspect of transnational legal education in theicuwla of American law schools. The
paper suggests an analytical framework for evalgatiese interaction proposals, and for
evaluating the ways in which these methods seekdorporate the international and
transnational element in law school curricular, eesh and service activities.
Specifically, the paper suggests a possible streicfor analysis of the value of
integrating the transnational element within thacteng, research and service of law
school stakeholders, and the contemporary framewbgkinciples for incorporating the
international and transnational element in law sthrurricular, research and service
activities. The proposals themselves can be divicdo five categories—three are
modifications or extensions of traditional appraegho curricular issues. The three
traditional models, the integration, aggregationl @egregation models, each seeks to
modify existing resources and teaching/researchetsot incorporate a transnational
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element into the curriculum. Each model offersuenber of benefits but also have some
detriments. Two others approaches, an immersiotietrand separation model, are best
understood as departures from traditional curricuteodels in legal education. The
immersion model, applies the lessons of econonubalization to the business of legal
education. Its success depends on the abilitylafvaschool to forge effective networks
with law schools in other states. The separatiatehis based on the idea that the
transnational element in law is distinct enougimerit a substantial treatment in its own
right. Grounded in notion that international anghsnational law is somehow different
from traditional aspects of legal education, itragts all international and transnational
legal studies—teaching and research—from the ws@iftiated law school curriculum
and places it within associated or affiliated dépents of international law or
international affairs that is not just a separat® department, but a focus of a multi-
disciplinary pedagogy built around the study ofdleggimes that cross borders.

Part IV considers these models of integration ghtliof the foundational model of
apprenticeship proposed iBducating Lawyers It will suggest the great tensions
between the approaches to integrating transnatiemalinto American legal education
and integrating practice elementskducating Lawyers. But it will also describe the
possibilities of integrating the apprenticeship msdof Educating Lawyerswithin
frameworks for integrating transnational legal extion in American law schools.

[I. EDUCATING LAWYERS AND A RECONSTITUTED FRAMEWORK FOR PREPARATION
FOR THE PROFESSION OF LAW.

Educating Lawyerss meant to respond to a crisis of professionaffsitFor professional
education, the question is how to provide a powerkperience of what it means to take
up a profession® And that question is the core problem taken upheystudy. For the
providers of legal education have lost touch witlke {profession whose educational
objectives are ethicaf. That conclusion, in turn, is grounded in a setare assumptions
about the relationship between academic legal ¢iducand its stakeholder€ducating
Lawyersstarts with a presumption—that the principal stateéer of legal education is
the bar, and that the bar has assumed a crititalimahe functioning of the American
state®’ Sét interrogates this function through what it ciéises as “an unusual angle of
vision.”

* Educating Lawyers, supnaote 15, at 29-33.

*1d., at 30.

% “Ethics in a professional curriculum ought to pd®/a context in which students and faculty
alike can grasp and discuss, as well as prachieecdre commitments that define the profession.”
Id., at 31.

37 “Thus, the focus of this book is on the preparatad lawyers, more particularly on their
preparation in law school—the crucial portal to pinactice of law.” Id. at 1.

¥ 1d. (“focusing on the daily practices of teachiagd learning through which future legal
professionals are formed.” 1d., at 2-3")
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But law schools and the legal profession no longerk as a harmonious whole—a
whole focused on the same set of norms, taskssgaadl incentives. When lawyer and
law instructor were fungible and interchangealile, tommon culture that bound them,
in terms of objectives, frames of reference, praifasal incentives and the like, served to
ensure that law instructors served the interestte@bench and bar, as then constituted.
But for the last hundred years or so, it seemsJdbal academy has been falling under
the sway of a model that may not serve the interafsthe profession as well as it serves
its own interestd’ The authors oEducating Lawyersomewhat charitably describe this
split as producing a “hybrid institution.” This tmyd blends two distinct and not
necessarily complementary communities—that of thaeat traditions of the common
law bar, and that of the so-called modern researghersity?® But what should have
been a happy union has gone bad—"as American ldwote have developed, their
academic genes have become domin#ntThus the overall goal dducating Lawyers
is to bring balance back to this arrangenfénand for that purposeEducating Lawyers
proposes a unitary framework for education withihick the doctrinal, practice and
ethical elements of practice can be integratesithin the normative context of a
university environment in the form of a set of #reelated apprenticeships of
professional educatiofi.

Yet, for all that, it remains unclear whether tisost of hybrid unity is possible within the
context of an enterprise (university sourced prsitesal education) that is neither fish nor
fowl. Part of the problem, well identified by thethors, is described by them as a set of
powerful “external factors™ But what the authors characterize as externabfacre in
really a set of internal factors—internal, that is, the values and practices of the
academic community within which law schools operaldese include the disciplinary
mechanisms of the rankings by outsid®rgnd the costs of providing the sort of
education that students are willing to payfofhough it is hard to see how those factors
are external to the university as such. Whateveir demerits, the disclosure standards
used represent in large measure the decision tadinby industry leaders (the so-called
top schools), and the consumers of those servihesb@r and potential students). They
serve as a significant disciplinary tool for thgamization of academic communities as
such and affect decisions with respect to the atlon of resources and the competition
for faculty in ways that are internal to legal ediion as part of a university
community?®

®1d., at 4-7.

“1d.

*2|d., at 12-15.

31d., at 194-197.

*1d., at 27-29.

*1d., at 33-34.

“1d., at 33.

“7d.

8 “\Within academic circles, legitimacy and respeiiigbaccrued to whatever could be
assimilated to the model of formal, science likecdurse.” Id., at 6.
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At least of the factors identified are arguably t&xal.” Teaching to the test (the bar
examination) can be viewed as external to the levoal*® But that analysis fails if we
adhere to the initial assumption of law schoolsaasybrid institution. The bar
examination may be external to the law school aacademic institution, but it is hardly
external to the law school in its role as part ltd tommunity of the bar. The bar
examination, in that sense, is no more externéhédaw school, than an examination in
any course offered within the institutional framelw®f the university. Likewise, the
hiring practices of the leading law firms are hgrekternal to the institution grounded in
its principal relationship with the bat. Decisions of the legal academy’s principal
stakeholder (as identified iBducating Lawyenshere serves appropriate disciplinary
role, but one internal to the institution itself. Hybridity, in this context, makes for
complexity. In this case, the external may be $amaller, and contain internal
contradictions, than that in non-hybrid systems.

But the greater problem is normative and may barmsuntable. The authors spend a
bit of time identifying, and then ignoring, the cral dilemma of legal education: the
nature of law and the function of the legal prof@sswithin it. Since the mid 19
century there has been a contest in the UniteceStiatr the “soul” of law® The
progressive nature of American culture began totseecustomary law as increasingly
obsolete, or at best an impediment to progressentfic principles that began to infest
all of the social sciences eventually found formttie science of law? That science,
founded on a need to make sense and give ordehdisense understood in the great
codification efforts of the European (and espegi@erman) civil law) to law produced
a great movement toward positivism that has to sgraeat extent overcome the ancient
foundations of the self conception of the bench bad and the understanding of its
mission within the American legal framewatk.“Law entered the American University
at a time when attempts to blend academic and ipoaetr traditions of legal training
resulted in what was, in some respects, less gromal enrichment than a protracted
hostile takeover>*

The problem then, is not merely methodological—Hhsis of the proposals Educating
Lawyers—but part of a complex contest for the control feé production of knowledge,
and especially for control of the understandindao¥ in the United States. The contest
between the bar and the university representsritbelic form, a larger contest between
the customary law origins and culture of the eamyerican Republic, with the needs and

“1d., at 33.
0 d.
®l See Larry Cata BackeReifying Law: Understanding Law Beyond the StafeRENN STATE
INTERNATIONAL LAW REVIEW — (forthcoming 2007).
°2 The authors oEducating Lawyergut it less provocatively. Seeducating Lawyers, supra
note 15, at 5.
3 See id. (“All this spelled the eclipse of tradita forms of practitioner-directed apprenticeship
gy academic instruction given by scholar teacheds)”

Id.
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aspirations of a positive law state into which theited States is evolving. But this
contest, now over a century old, has been decidedlf practical purposes—and the
traditional bench and bar, as guardians of theocuaty law, have lost In this respect,
Educating Lawyersfails before its starts, at least with respecthte grand vision of
restoring balance between the bar and universityneonities represented in legal
academic education. The bar is now necessarilyiar partner in the enterprise. So the
critical mission now becomes much more modestpréserve some sort of role for the
bar within an academic enterprise that servesritexrasts of a positivist legal order in
which lawyers have a more pervasive but much monéngshed role.

“In the world of legal theory, this new spirit waxemplified in the efforts of legal
positivists, who viewed law as an instrument oforzl policymaking—a set of rules and
techniques rather than a craft of interpretatiod adaptation embedded in the common
law.”® Nothing has changed. And thouBHucating Lawyersnay lament this passage
of power from the bar to the legislator and thedacaic, it does not propose revolution.
And so, the bulk of the study reduces itself toirense review of micro concerns—
methodology for the most part. The focus is on urging the university to incagie a
broader methodology that nods in the directionhef bar, without seeking to undo the
shift in power over law. The law school is nowfégus not only on the development of
conceptual knowledge, but also on skills and efffidhe purpose is to socialize the law
students to the realities of law, today, but mat to shift power back to the bar or to turn
back the clock on the primacy of the common lavine Bcademy has won, in this sense,
and the only object left is to ensure that they fof way of training lawyers to function
within the new realities more effectively. In a sense the roles of the bar and the
university have been flipped from their relationshi hundred years ago. “’Law school
scan help the profession become smarter and mdeetree about strengthening its
slipping legitimacy by finding new ways to advariteenduring commitment$® The
forms of the old partnership are to be maintaindadst the emphasis on the
apprenticeship models as metaphors for the metbgaall suggestions iftducating

% Indeed, the authors @&ducating Lawyersuggest this in their reminder of the century long
struggle of the Carnegie Foundation against the didthe reconstruction of legal education (Id.,
at 18-20) in the face of the imperatives of memiigrén university communities (“Thanks in
part to the development of legal scholarship, éve $chools of the leading universities no longer
fear being dishonored as ‘mere trade schools.”, atl 7), and in the contest for reshaping the
Qgeaning of law and the place of lawyers within Aicen society.

Id., at 5.
" “The focus of such attention naturally falls oadking practices that enable learners to take art
in the basic features of the professional pradtssdf. Id., at 9.
*%1d., at 12-14.
* |d., at 23-24. Thus perhaps the emphasis on signgpedagogies as a method of
specialization.. Id. at 23. These are undersindtie manner of disciplinary techniques. See,
MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (Alan Sheridan,
trans., 19977, NY: Vintage Books 1995) pp. 195-228.
% Educating Lawyers, supnaote 15, at 128.



GLOBAL LAW IN AMERICAN LAW SCHOOLS 13
Larry Cata Backer
February 1, 2008

Lawyers® but the focus is now on the construction of a lewpetter suited for the
times®

Yet methodology can be important, and sometimesn eaequire a normative
dimensior?® Educating Lawyersirst focuses on the Socratic method as the cbhegal
education’s signature pedagogy and its utilityle goals of extending the law school
teaching objectives to skills and eth?éslt then explores the skills aspect it€8lgnd the
place of law school as a site for professional fiom®® It ends with a set of
implementation recommendatioffs.And methodology may play a critically important
role in the naturalization of new areas of legaldgtwithin the American academy. In
this senseEducating Lawyersprovides a powerful framework for understandinggais
for the incorporation of new practice areas thdt maximize their utility to the bench
and bar, while satisfying the institutional needs tlee university, and remaining
connected to their own sources. It is with thisnind that | briefly review the
implementation proposals set forth in chaptersa?Bducating Lawyers.

Methodology focuses on socialization. What lawosds do well is teach doctrine. What
law schools must do better is to teach the indaido “think like a lawyer®® That
involves more than the transmission of doctrinenethe transmission in a peculiar way.
It involves the socialization of the individual anthe mores and habits of a community,
and in doing so more consciously take up the raleeaeserved to the bar and bound up
in its transmission of the “craft, judgment, andlixiresponsibility®® of lawyers. That
socialization focuses on the case dialogue methatstyuction.

While the authors oEducating Lawyerplace much positive value on the case dialogue
method as the signature pedagogy of legal educatimy suggest the possibility of
broader application. While the case dialogue neetmclassically developed is a superb
instrument of socialization within a core missi@ninculcate doctrinal knowledge, it is

®l1d., at 25-29.

®21d., at 31-32.

% See Larry Cata BackeBlobal Panopticism: Surveillance Lawmaking by Goggions, States,

and Other Entities13 NDIANA JOURNAL OF GLOBAL LEGAL STUDIES — (forthcoming 2007).

® Educating Lawyers, supraote 15, at 47-86 (“In this chapter we attempirtock the secret of

the learning process in the case-dialogue methad pdaice it within the overall process of

preparing legal professionals.” Id., at 47).

% |d., at 87-125 (“In this chapter we look at somerent promising experiments in the

preparation of students for legal practice. Inndoso, we hope to call attention to the largely

unrealized potential that these models offer fodrassing many criticisms of today’'s law

schools, those of the profession and the publid.;’ at 88-89).

®|d., at 126-161 (“We show how virtually all forro$ the teaching tat tales place in law schools,
. are pedagogies that can be used to shafesgianal identity.” Id., at 128).

®7|d., at 162-184 (“In this chapter we look closelyassessment in legal education—how it is

done, how it might be done.” Id., at 164).

®®1d., at 47.

®d., at4



GLOBAL LAW IN AMERICAN LAW SCHOOLS 14
Larry Cata Backer
February 1, 2008

missing a piece. That piece is vali&sThere is a need to form the lawyer, through this
power agency, as both a legal technician and nageht’* This points to the need for
education beyond doctrine.

Education beyond doctrine serves as a bridgesaittipe that is of critical importance to
the authors oEducating Lawyers.Here the authors confront the realities of thessl
hierarchies that are inevitable within the normathructures of university culture. This
the authors refer to as the “problematic legitinfanfyclinical legal educatiod® “The
standard is so securely established that therearéeverage points from which to effect
change to the model® Certainly such change is impossible if inconsistgithin the
values structure of university organization. Thehars, drawing on earlier reforming
efforts/* propose to change the dynamic indirectly, by chamghe way in which
clinical education is valued, and then integratihig segment of legal education within
the doctrinal mainstreaM. The core of that argument is based on an argunhent
privileges teaching case thedfthat is “the lawyer's task of understanding thiert's
needs and constructing a strategy to address tezsks.*’

The last building block of an integrated approazhetal education focuses on issues of
professional identity and purpose. Lawyers are atatized and their reputation is
diminishing. The author’s ascribe this to a diswtion with morals and values on
which the profession was and ought to continueetgiounded® But it is also possible
that the demoralization arises as a consequentte ofistability in the self-identification
of a profession that no longer serves, as in Co#talg as the guardian of the common
law against both the state and the individual. teiad, as agents of a state which has
increasingly absorbed lawmaking power, the lawyeds herself between professions.
In a senseEducating Lawyersacknowledges both this transitional dilemma anel th
ultimate new source of equilibrium—grounded in tméssion of the university law
school to retool the lawyers it produces for thew role in society® This requires a
dialogue between the moral and the legal, for wkirehauthors provide an example from
contracts lawW® Uniting cognitive, practical and ethical-sociavelopment requires a
broad range of courses that take students fronssiyearole as the imbibers of doctrine
to externship courses that permit them to try duatthey have learnéd.

01d., at 56-58. This is value understood as btifce and a direction toward the “right” result.
1d., at 84.

Z1d., at 89.

"1d., at 90.

1d., at 91-95.

®1d., at 100-111.

®1d., at 124-125.

71d., at 122.

®1d., at 126-131.

1d., at 131-132.

1d., at 142-144.

811d., at 147. The relationship between these matég approaches based on both the infusion of
ordinary classes with social and ethical issues theddevelopment of more ethically charged
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Lastly, Educating Lawyersackles issues of measurement. There is a biboy here.
For it is measurement, in part, that has brougatpiofession (and by that | mean the
profession of legal education) to this impasse #mal tensions with its traditional
principal professional stakeholder—the bar. Thewsbf private rankings—and the
important real life effect of these private effertsvidences a pervasive academic culture
of ranking. Hierarchy, subordination, judgment key features of academic culture. It
is no wonder that they carry over to the pedagdidgred to train students. Without
reform in the way in which law schools create thean hierarchies, and subordinate,
there can be little real hope for change in the Veay schools assess their own work
products.  Still,Educating Lawyersmakes a case against single end of semester
examination§? and grading on the cunf& Drawing from related professioriducating
Lawyersmakes a case for chanfeThey favor what they call institutional intentidity
“linking feedback to students with feedback fronudgnts about how well they are
achieving the learning goals for the cour¥e.”

Putting this all together, the authors Bflucating Lawyersvarn against treating their
suggestions as an additional component to be awdind curriculum of legal education.
They warn that the point is to avoid both the sggtien of professionalism and ethical
components in legal educatih.Instead, an integration model is preferred. &meorse

a different strategy, which we cafltegrativerather tharadditive . . . The core insight
behind the integrative strategy is that effectidecational efforts must be understood in
holistic rather than atomistic term¥.” For this purpose, “the common core of legal
education needs to be expanded in qualitative téonesicompass substantial experience
with practice, as well as opportunities to wrestlth the issues of professionalisfif.”In
that context, educational climate matters. “Thal@hould be to create a campus culture
that is a positive force®® It is clear that this can be done. But agaimehg cognitive
dissonance. Law schools will have to pay muchétia to reforming the climate among
faculty and between faculty and administratiorihédy mean to be successful in changing
the educational climate generally. Faculties &edyt to reproduce for their students the

courses radiating from out of the traditional ceuirs professional responsibility is explored id.,
at 151-158.

%21d., at 167.

#1d., at 168-170.

#1d., at 171-179.

*1d., 180.

8d., at 190-191. The case for clinical legal etion is made id., at 120-122.

8 1d., at 191 (“Legal scholarship has generatedcaession of bold, even radical, new ways of
understanding the law, but this kind of scholanigavation has proved entirely compatible with a
stable, even conservative orientation toward eduwmalt practice and is part and parcel of an
orientation that privileges the cognitive appreggitip in its present, stand alone configuration.”
Id., at 192).

%1d., at 195.

#1d., at 183.
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academic climate in which they operate. What seltasan innocuous and separable
component, thus suggests complexities untouchedeébgiuthors oEducating Lawyers

But integration is costly. The authors Bflucating Lawyerdacitly acknowledge the
power of the university model in describing thellskiets necessary to effect the
integrative model they propoS&.A principal effect of the move to a universityrnoset
has been to denigrate the practice experience gfcapts for teaching positions. In
many cases, too much experience is sometimes detmgdison the candidate for a
successful academic career. The idea, roughlyatspeople too long in practice have
too deeply imbued the values and norms of the bdrvall not be able to successfully
transition to the norm structure of the universiteguiring a focus on doctrine and
writing. And thus, “Faculty development programattisonsciously aim to increase the
mutual understanding of doctrinal and lawyeringufacof each other’'s work are likely
to improve students’ efforts to make integrated sserof their developing legal
competence® All must come to accept a common educational pepand bend their
efforts to that objective. Faculty with differesttengths must “work in a complementary
relationship.??

The study ends with a suggestion of law schoolssieghe right direction. The models
proffered include that of New York University an€€RY, which, in different ways seek
“to bring the three aspects of legal apprenticesttip active relation® One alternative
seeks to leverage the de facto division of taldot{tinal faculty who are not lawyers,
and lawyers who are in charge of clinical courséff)in the university to construct webs
of courses that are linked in a way that priviléige three areas of legal trainiffy.That
approach works for large law schools with substhntesources and an institutional
framework that permits an adequate administratibnpmgrams of this sort of
complexity. Cost is certainly an obstatle And this sort of leverage is necessitated by
the privileging of the normative structure of theiversity that tends to privilege “a
distinguished well published faculty that includesaders of the field® Another
alternative involved a greater investment in indédign within the curriculum. That
required less attention to leveraging differenaedalents and more on more broadly
changing the focus of the curriculuth. Yale is cited for its decision to reduce the
number of doctrinal courses “and encouraging stted® elect an introductory clinical

%1d., at 202.

*L1d., at 196.

°21d., at 197.

% d.

%1d. The programs at N.Y.U. are described in sdetail at Id., at 38-43.

% Seeid., at 198.

% 1d., at 38. Of course, the field no longer neadls includes the bench and bar, but the
community of academic scholars. See, e. g., L@aya BackerDefining, Measuring and
Judging Scholarly Productivity: Working Toward agBious and Flexible Approach52
JOURNAL OF LEGAL EDUCATION 317 (2002).

1d., at 197. The programs at CCNY are describesbme detail at id., at 34-38.
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course in their second semest&r."This is said to point to an intermediate strategy
course of study that encourage students to slit thcus between doctrine and practical
experience not once but several times, so as wughy develop more competence in
each area while, it is hoped, making more linkaugtsieen tem ™

Reduced to its essence, thEducating Lawyersas a theoretical exercise, seeks to find a
space within university centered and positivismuiead academic law for the resulting
new realities of law and the responsibilities oé tbrofession. More importantly, as
methodology,Educating Lawyerseeks to privilege certain specific principlesledgal
education. Foremost among them is the integrapneciple of education over an
additive or compartmentalized approach to legalkation. Also important is the tacit
acceptance of significant class divisions withingale education—what may be
appropriate for “top tier” schools may be beyond #bilities, or even the ambitions, of
lower ranked schools. To each class of law schelaings a different level of acceptable
approaches to integration. In the languag&dadicating Lawyersfor every New York
University, there is a CCNY, for every Yale Law $ohthere is a Southwestern Law
School. For those who still cling to the princiglé equality among law schools—of
horizontal rather than vertical professional orgation, this might be disquieting, but
only makes explicit what has been implicit for yeaks a consequence, there is a bit of
flexibility. But it is grounded in academic reptiten and resources. Lastlgducating
Lawyersacknowledges that law schools are incapable dtgrieanges in short order—
they can act only incrementaflf’ Changes have to be adapted to that reality, bgitto
not to settle for incrementalism as a goal in ftselPartial changes must lead to an

objective!®*

[1l. THE MOVEMENTS TO INCORPORATE GLOBAL LAwW IN AMERICAN LEGAL
EDUCATION; A STRUCTURE FOR ANALYSIS.

Before it is possible to consider the impactbafucating Lawyer®n the integration of
transnational law in the American law school, inecessary to understand the dynamics
of that integration movement in its own right. Tim@vement to such incorporation has
acquired its own dynamic that may impact the mearalable for joining these efforts
with those proposed iBducating Lawyers.Reviewed on its own terms, it is clear that
the patterns of development in the discourse oforpmrating international and
transnational law in law schools has significantafjals with the discourse of the
integration of professionalism and ethics in ursitgrcentered legal education.

No consideration of the problem of integrating itgional and transnational practice
issues into the operations of law schools can bequately addressed without a

*®1d., at 197.

% 1d. The programs at Southwestern law School B identified as failing in this category—
these involve some curricular changes. Id., at 198

19919, at 189-191.

od., at 191.
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reasonable framework for analysis. That analysistrfocus on three things: (A) what
are the realities of law making and practice, (Bywhdo those realities relate to the
mission of a particular law school; and (C) what dhe resources and resource
constraints of that institution. On the basishattanalysis, it becomes easier to approach
the assessment of the objective: the manneryifiarwhich a particular law school will
choose to embrace (and support) international ergmational elements in its teaching,
research and service. The structure of analygihtoto work from “big picture” issues
to the minutiae of implementation. Unworkable dnealike the dreams of infants, are
distractions worth avoiding.

A. Assessing the Impact of International and transnational 1ssues on Law
School Stakeholders.

The assessment of the impact of international aadshational issues on law school
stakeholders is not made in a vacuum. It involaesassessment of the impact of a
variety of factors. The stakeholders are not h@rdidentify: faculty, students,
employers, administrators, and institutional actarthe field of the production of legal
culture (courts, government, norm makers). Howewvactors and assumptions
underlying stakeholder choices are less apparg@hiese bear careful extraction before
choices are made.

The factors affecting assessment are far morecditfto apply. First, there is the issue of
time. It is tempting to assume that the charactesjres, and practices of stakeholders
todayought to serve as the basis for assessment. @ninen simply determine the form
of that reality and conform one’s analysis to itcamceived. But in a context in which
such character, desire and practice is likely tange in the future, such assessment
guarantees obsolescence even before implementafioes one plan for the current
context or a future context? If one plans for &ufe context, with what degree of
certainty can one assess the characteristics bfuhae on which such assessments are
to be made?

Second, there is an issue of identity. This iscadirse, related to the issue of time.
Today's student pool may not resemble tomorrow’slpdA realistic assessment of the
character and general potential of students is ssacg before any analysis. Many
schools tend to avoid this issue—falling back orremar less empty rhetoric, or using the
opportunity to reaffirm notoriously hortatory goal®\ law school that deliberately (or
which out of necessity) recruits a student body sehimterests remain focused on state,
local or even national practice, may tend to migate resources to international and
transnational practice and research issues.

Or it may not. The desires, objectives and vabfdaw school stakeholders may not be
congruent. Indeed, they might cut in irremediablyonsistent directions. Consider the
law school whose students are focused on statdéoant practice issues, and who draw
an employer base that reflects those preferenddgese students may be taught by a
faculty whose predominant interests and strengtidu@ing reputation with bench, bar
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and other academics) are national, rather thae stad local. But this institution may
operate in a broad academic context in which rejmmaamong elite academic
institutional players is increasingly dependenttiacation of resources and emphasis on
international and transnational law and legal iss{ieternational, comparative, foreign
and transnational law). And the institution’s adisirators, with the support of
university administration, may be committed to arse of action the object of which is
to secure a certain reputation among elite acadersiitutional players. Knowledge of
stakeholder interests, in this context, provid#klcomfort. Information—knowledge—
does not necessarily suggest choices.

In this context it is important to be realistic dmahest. Unstated premises are dangerous
things. Context is critical; both current and f@twontext must be assessed realistically.
For example, if very few of a law school's gradsatill practice in the area of
international human rights, for instance, talkingoat the pedagogical value of that
aspect of international and transnational practie¢ be somewhat disingenuous, but less
so if the faculty becomes committed to devotingoueses to attract students (and
employers and research focus) in that field. An ialso important to recognize that
faculty preference and interest, as well as therketa for students, drive the extent and
manner in which international and transnationaliessmay be incorporated into a law
school’'s mission, at least at this point in thealepment of a consensus of its general
utility within American legal academic culture. €nthe importance of the professional
interest of the faculty is understood, and its trefeship to pedagogical need honestly
stated, it is more likely that a faculty can inggintly and openly discuss how to facilitate
the work of all faculty.

In addition, there is the issue of substance (wortamy). The traditional division of
fields touching on transborder issues—internatidaal, comparative law and foreign
law—now may no longer realistically define the diel An assessment bounded by
current or past understanding of the definitiontloé “fields” contained within the
objective (incorporating transborder legal issuéhiw the curriculum) may substantially
miss the mark. But this discussion, usually het&atemany places, tends to reinforce the
academic nature of the dispute, and works agawestramework advocated Educating
Lawyers.

Moreover, change itself is costly. Inertia is me¢rely a matter of economics. It also
affects social structures, power relationships@mmunal norms within a law schddf.

Old approaches are powerfully defended in part beeaof their legitimacy, their
traditional value. But they are also defended bseahose members of institutions that
had embraced them have derived a certain amoumowaker—ifinancial, reputation,
influential—within and outside the institution olnet basis of that institutional structure,
and the resultant allocation of things of valuehafge threatens those relationships, and
that power. People thus threatened will do whay tmust, using whatever language or

192 For a sense of this, see, e.g., Michael P. Schmefnationalizing the Study of La®0 FENN
STATEINT'L L. REV. 29 (2001).
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devices available, to retain their position. Chanbis costly should not be lightly
undertaken. But it should, for this reason aloma&, be avoided. The proud saddle
maker in 1930 could look with a certain amount afisgaction at his ability to avoid
losing status when she was able to successfullgrthplans to incorporate an automotive
division within her firm. But she is the poorer fthe experience, and her institution the
more irrelevant for the choice. There is alwaysh for saddle makers, at least as long
as people ride horses. A good saddle maker wikgs be in demand, but saddle
making, like horse transport in general, is no &mg central element of transportation,
and the saddle maker no longer occupies as impaatatace in the transport industry.
Thus, to the extent the choice was made in lightnmfwledge of these consequences, it
remains valid nonetheless. But the consequenspsgcially the economic consequences,
are significant.

Still, the most contentious issue of the role eéinational and transnational issues in law
school is the difficulty of arriving at agreemefoat the definition of the relevant terms
and the methods for measuring their impact. I@tgonal and transnational law is
notorious for its ambiguity, as it encompasses ntloa@ one field, traditionally defined
as such within American acadenf3. That is both the strength and weakness of a
powerful yet dynamic and immature area of law. Hsele is made more complicated by
an increasingly power set of suggestions that tineent traditional fields of law, and the
courses defined around them, ought to be due fubstantial overhaul, even in their
domestic contexXt?®  Some sort of working definition, and methods finding”
evidence of its impact among stakeholders, iscatlifior assessing the value of expending
resources on its integration into the programslafaschool.

These discussions, and the framework issues th@kén are undertaken outside of the
foundational issues touched onHulucating Lawyers The very terms from which the
issues are extracted suggest that this is some8pegial, different, and apart. It is
something that must consciously be interwoven axsting legal education. And it is
something that, because not yet critically necgssan be treated as optional rather than
as a critical and inseparability component of Aroemilegal education.

Like the discussion about capabilities, the disicmssabout mission ignores the
conceptual framework dEducating Lawyers Indeed, the framework of that discussion
might well tend to reinforce the academic orienfedus of legal education. No
discussion of an assessment of the necessity or débrincorporation of a international
and transnational element in law school teachind) rsearch avoids conflict over the
law school mission. Law Schools, like most othestitntions, are notoriously reticent

103 See, e.g., Larry Catd BackeéBeneral Principles of Academic Specialization Byate of
Certificate or Concentration Programs: Creating aer@ficate Program in International,
Comparative and Foreign Law at Penn Sta&t@ FENN. STATE INT'L L. REV. 67, 85-101 (2001).
194 See, e.g., Thomas D. Morgan, Educating LawyershierFuture of the Legal Professidihe
George Washington University Law School Public Lamd Legal Theory Working Paper No.
189(2005) available ahttp://ssrn.com/abstract=8818¢kccessed Feb. 11, 2007).
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about articulating mission in other than the mastagal terms. Mission statements are
usually broad enough to accommodate virtually amynfof legal education. This is not
a criticism, but a reminder that the mission of katool is often apparent more from its
practice than from its statements. The reality naision, rather than its formal
articulation, must be the basis for assessmenat, Timturn, is a function of a variety of
factors.

First, preferences.The long-term preferences of stakeholders arasécltomponent of
purpose. But, as the preceding discussion suggestgshe most difficult component to
fairly assess. Still, an assessment must be nuecethat successfully mediates among
the various perspectives and provides a means dfficetion as preferences and outlook
change. Provision ought to be made for the pradiadf information that facilitates
such perspective shift. Fatal to any analysigaifeholder preference is a failure to grasp
its positive as well as its descriptive aspectw Isghools shape stakeholder preferences
by modifying their behavior to change the characietheir stakeholders. Increasing
student diversity, or LSAT scores, can significardffect stakeholder preference going
forward. Changing the composition of faculty camtie same. Evolving employer
tastes have the same effect, but so does chariggrigw school’s employer base. A Law
School must accept its past, and live in its predmit has some power to shape its future
by changing the inputs that produce the preferefmed character) of its stakeholders.
And in some schools, some success in this resectohen accomplished on a fairly
modest budget”® Even so, “there was some initial resistance ® phoposal” to

internationalize the traditional domestic law coutium °®

Second, abilities. The aptitude of faculty, over the long term, d@hdir willingness to
conform to changes in the values of the productiboertain kinds of knowledge, will
substantially affect the ability of a Law Schoolib@orporate changes, including but not
limited to the addition of the international andrtsnational element, to the curriculum
and research. Faculty committed to a particulaidwaiew, even one that that is belied
by the reality around them, to which they may remablivious, or for which they have
constructed a ready and plausible rationalizatroay be a faculty unready to adopt
change, even necessary change, with any degreecoéss. In such cases, either the
aggregate composition of faculty will have to chamg the matter put off. Reeducation
is possible, but costly in terms of time and resear Such faculty might be forced to
conform, but conformity will yield mediocre resultRealism in assessment on this score

1% See, e.g., Michael P. Schahfifernationalizing the Study of Lav20 FENN STATE INT'L L.

REv. 29 (2001). Professor Scharf the success obgrgm which, in 1999, offered faculty at the
New England School of Law a stipend of $1,000 tiéy would design and incorporate an
international law teaching unit into their domedtia courses to ensure that students are exposed
to international law issues in required and highgcommended courses throughout the
curriculum” 1d., at 31-32.

1%1d. at 32. Ironically, some resistance came ftbase concerned that wide internationalization
of the curriculum would adversely affect enrollménthe international specialty courses. Id., at
33.
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is essential, no matter what the surrounding reatiay be. Not every law school can
serve as an industry leader—a risky propositioany case.

Third, consensusAn institution led unwillingly to follow any cose of action acts at its
own peril. Consensus building involves more thlae accumulation ofliktaten from
eager administrators or a similar accumulationilehses translated as acceptance. It is
always useful to recall the experience King Caranegth the tides®” for us the lesson is
as valuable for those who would command the tide$oathose who believe that the
rising and falling of the tides is somehow an imadiien of volition. While such actions
have the appearance of forward movement, they peda deep impression and no solid
foundation on which to build lasting institutionalltural change. The hard work of
consensus building, of building a desire to pgsate based on fair assessments of future
realities, present capabilities, and resources,thadbenefits of success (a success that
must be fairly shared among institutional actosskiitical in any program of change.
Where consensus goes missing, failure, howevergggckand veiled, will surely follow.

But consensus building can be accomplished in &tyaof ways. At Harvard Law
School, for example, consensus is expressed indher of faculty actually embracing
a way of teaching and researchifiyNew York University Law School, consensus about
the value of the international and transnationam&nt in legal education, and its
centrality to legal education, was solidified thgbuthe establishment of NYU’s Hauser
Global Law School Programi® But even New York University Law School startedtwi

a small number of faculty committed to internatiiziag the curriculun?® Thus, the
reality that consensus is an ongoing project ipranf of its failure. Alternatively, a

197 canute sat at the seashore and unsuccessfullyedrdeck the tides to prove that kingly
power has its limits (available &ttp://www.inspirationalstories.com/0/91.hir(accessed Jan.
30, 2007).
198 5ee discussion at text at notes 22-23, infra.
199 see New York University, Hauser Global Law Sch&wbgram,About Us available at
http://www.nyulawglobal.org/aboutus/aboutus.hfaccessed Feb. 7, 2007) (“Since its inception
in 1994, the HGLSP has overseen a radical chandkeirstructure of NYU Law faculty and
curriculum, the composition of the student bodyd] #me range of extracurricular opportunities.
The goal has been to transform legal educatiomazadde NYU Law a "global" rather than merely
a national law school.”).
19 John Sexton relates how
[bleginning in the late 1990s, “we asked for a Engplunteer, subject neutral,
from among the first year doctrinal faculty membel/e have four first year
sections. We asked for a volunteer from each e$dihfour sections who would
commit himself or herself to integrating global g@ectives into his or her
course. . . . After running that drill for one yese then asked for s second
volunteer in each of the sections. So now we hglabal elements and
perspectives being introduced in up to two of tlve £ore courses. This is an
intermediate step to a new and radical curriculimat twe are going to be
developing.
John E. SextorCurricular Responses to GlobalizatioQ FENN STATE INT'L L. REv. 15, 17-18
(2001).
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broad consensus among faculty might be requiredrégiroceeding. Alternatively, a
faculty (and its administration) may choose to “mdlcts” by a deliberate program of
faculty hiring that effectively changes the basfsconsensus within that body. The
choice will likely depend on faculty (or institutial) culture. It may also depend on
administrative choices—a willingness to take rigkal follow through may dictate the
basis for moving forward to achieve a necessarymim consensus. But a minimum
consensus is necessary.

Fourth, resources.Change is not cost free. The allocation of resesidirectly impacts
all faculty and law school programs. Resourcecalion affects power relationships
within a faculty. It affects morale. Morale affedhe ability of law schools to produce
happy (and contributing) faculty and perhaps eventrdoute to the length of decanal
tenure. A law school without the ability or wilb tommit the necessary resources to
effect successfully the introduction of the transral element into its teaching and
research culture, ought not to engage in the eseercAnd law schools can remain true to
their specific culture and objectives, that is, smausly elect to avoid a significant
incorporation of the transnational element, withaotmpromising on their ability to
produce lawyers to serve specific market segmentiefal services. In this context, it is
important to remember that resource allocationaradlability may take many forms, not
all of which are financial. The issue of resourte$hus intimately tied to the issue of
consensus and institutional capacity. Resourcasetver, are not limited to economic
resources. Stakeholder resources are also impordneast a critical number of faculty
members must be willing to commit the time and gpéo making a change of this kind
possible. It might be possible to hire around wese shortfalls, but again, that option is
sometimes not available to law schools with sigaifit pressing obligations in other
areas. Lastly, students must be willing to inuasihe revamped curriculum. Even the
most brilliant and foresighted reinvention of autg and its curriculum will serve no
purpose if students fail to take advantage ofnt & employers fail to hire students thus
trained.

Fifth, realistic expectationslhe realities of the hierarchies of the legal &cay, and the
rigorously enforced behavioral expectations thatvffrom that hierarchy are not lightly
bucked. Well-resourced institutions at the toptha# reputation pyramid can not only
expend resources to more accurately divine theduthey can also expend resources to
facilitate consensus and fund its attainment. Bhat of facility is more difficult for less
well resourced law schools, which tend to be pldcether down the reputation ladder.
For law schools at the bottom of the reputatiorrdrghy, no such facility may be
realistically available. This reality, usually agded by the leveling rhetoric of academic
self-assessments, is avoided at a law school'd. péreams sometimes may not be
realized. A realistic self assessment of the padggs permitted a law school given its
resources and place within the American acadenmata¢éion hierarchy is a necessary
primary step in any consideration of moving to effferograms undertaken by reputation
and resource leaders in the industry.
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The last point of the preceding discussion ougl¢ad to a focus on the third great leg of
analysis: a realistic assessment of capabilityapability provides the baseline for a
number of decisions: the cost of embracing a @nogof international and transnational
legal education, the form that program may or ntails¢, the cost of amassing sufficient
capability to make any such program viable, theliifood of success for the program to
be implemented, and the consequences (especialigrims of resource allocation) of
embracing any such program.

Assessments of this type require the taking ofatituitional inventory*! These sorts of
inventories present difficulties beyond the neectcdatrol for institutional or personal
self-delusion. 1t is, for example, not always e&sydetermine who among the faculty
already has an interest or engages in teachingatérmal that meets the programmatic
needs of a international and transnational regimded there may be a gap between
identification of the willing, and willingness tdhange old teaching and coverage habits.
It is also not always easy to manage faculty edorcdt® Suppose, for example, that a
determination is made to add a “transnational” congmt to existing courses. Either
existing single jurisdiction faculty will have telretrained (a sensitive enough issue) or
additional faculty resources will have to be deplbyby bringing guests). Both generate
costs.

Moreover, it is easy to overlook emerging instdonl arrangements for accessing a
international and transnational component in leg@dlication. Among the easiest to
ignore are programs of association with foreign lsehools, systems of networked
education that are becoming increasingly import&ht.In tight fiscal environments
leveraging through associations with foreign lawhasads may provide a viable
alternative. Still, this is an alternative witk iwn costs**

1 Such an inventory must take into account a nurobehings. Among the most important
might be the following: (1) Current course covera®) Potential course coverage given faculty
ability and preferences; (3) Current programs iace| (4) Potential programs that might be
implemented; (5) Necessary course coverage to theebbjectives of adding the international
and transnational dimension in legal educationN&essary programs to meet the objectives of
adding the international and transnational dimensiolegal education; (7) Necessary faculty
additions to meet coverage, research and otherrgrogatic needs; and (8) Necessary
administrative support necessary to support thgrpros,

112 Thus, for example, this may affect matters likstgenure review processes, faculty support
levels, teaching loads and the like. Essentiatigorporation in any of its aspects might change
the set of fundamental contract and network refatigos on which the field of legal production
at the law school level has been organized forlpeatentury. Those changes, to the extent they
are fundamental enough, could require a great dealktention, time and money. They will
certainly pose significant institutional issuesth® extent that its effects and obligations are
meant to be spread widely among the faculty, oemtlse draw substantial resources away from
traditionally privileged areas of funding.

113 35ee, e.g., Chang-fa Limternational Conference On Legal Education RefoReflections And
Perspectives24 Ws. INT'L L.J. 1 (2006).

114 5ee discussion, below, at text and notes ---.
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It is also not easy to determine minima for cowasd program requirements. And those
minima may be substantially affected by objectiveghat is the precise nature of the
product to be providet!®> Planning involves shooting at a moving targetnomitiple
levels. That reality affects the resources thatildidoe realistically necessary to commit
to the program. It may thus affect the form thay grogram of naturalizing the
international and transnational element within dgipalar law school may take. It is to
that last point that | turn next.

B. Traditional Framework Structures for Incorporating the International
and transnational Element in Law School Curricula, Research and Service.

There are three traditional models for incorporatihe international and transnational
element into law school curricula: tiveegration aggregationandsegregationrmodels.
Each seeks to modify existing resources and tegbilesearch models to incorporate a
transnational element into the curriculum. Eaddet offers a number of benefits but
also have some detriments. The models are sketoHedire” form. Of course, no law
school has committed to any single model; mostdatools have sought to incorporate
some aspect of each of the models. The mix cheskndepend on the resources
available at a law school, as well as its senseself, its mission and its determination of
the centrality of transnational law orientation foe future of the professions (law and
legal academic).

1. Integration model. The first is the most comprehensive and “deepihfof
integration, one that parallels the integration‘rdtional” law in law school curricula,
research and service at the start of tH& @&ntury. This is an approach being attempted

115 This question involves both a consideration of réslationship between program content and
student (what does one want the students to geifabe program) , program content and faculty
(what does one want to suggest about the relatiprashaw faculty to the fields of law to which
they are devoting their professional careers) , @ogram content to outside stakeholders—the
bench and bar, prospective students, alumni, e mmmunity and community of global peers
(how does one want farand the efforts). Branding is a particularly sengtigsue and one that
affects both the internal and external relationtaaf schools as institutions within the hierarchy
of institutions in the field. Thus, for exampleabding within a field not recognized by rating
groups (e.g. U.S. News & World Report (U.S. Newd\&rld Report, Guide to Law Schools,
Rankings, available at http://grad-
schools.usnews.rankingsandreviews.com/usnews/ediifgnkings/law/lawindex_brief.php
(accessed Aug. 27, 2007)) or even the Leiter Repsge Brian Leiter's Law School Reports,
availablehttp://leiterlawschool.typepad.con{accessed Sept. 1, 2007)) may Yyield costs inssxce
of institutional advantages. The lack of instibatl advantages invariably translates, in some
respects, to the individual. For example, the IN8ws and World Report Rankings rank
specialties in (1) clinical training, (2) disputesplution, (3) environmental law, (4) healthcare
law, (5) intellectual property law, (6) internatedrdaw, (7) legal writing, (8) tax law, and (9)ati
advocacy (id., at http://grad-
schools.usnews.rankingsandreviews.com/usnews/ediifgnkings/law/lawindex_brief.php
(accessed Aug. 29, 2007) but not in other fields.
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by a few institutions, most of which consider theiass (or might be considered by
others) at the higher reputation levels of the llegademy. It is marked, at least in
theory, by an attempt to refocus the educationdlrasearch hub of the law school from
the national to the transnational to the greatewtn¢ feasible. The object is to produce
generalistg®

For example, Yale Law School, focusing on its coirr®@ean, Harold Koh, “has made
globalization a priority. Under his leadership. . The Law School’'s longstanding
international tradition occupies a central placeitinintellectual life, and many legal
issues are approached from a global perspective d&liotion of its faculty and students
to its myriad international projects has made Yeafist-class global law schoot® Yale
appears to have accomplished this by larding iteige offerings with a host of programs
and centers each dealing with some aspect or oftlexv that crosses borderS. Yale
law students are offered a large number of “inteonal law” courses and are told that
“many domestic law courses contain internationahgonents.**° Yale law students are
also able to apply for “Graduate Certificates ofn€entration in the following areas:
International Development Studies, Internationakcusigy Studies, African Studies,
European Studies, Latin American Studies, Moderdd\éi East Studies®

Harvard Law School offers a similar level of intaggon of the transnational element
within the framework of J.D. education program.t HALS an international perspective is
foundational, rather than peripheral, to legal inguAnd this forms the basis for
scholarship and action that have tangible impacthi@ world.*?* This orientation

requires a substantial institutional commitmentrfrstakeholders. “More than half of the
Harvard Law faculty incorporate international anoimparative perspectives in their
teaching, scholarship, and public service in aiBggmt way. This year, they offer more
than 65 HLS courses and reading groups focusingindernational, foreign or

comparative law*?

118 35ee, e.g., Sebastien Lebel-Grerihat is a Transnational Legal Educatidi§ J.LEG. EDUC.
190, 195-96 (2006).
1 Yale Law School, International Law, available at
http://www.law.yale.edu/internationallaw.htm
118 See Yale University websiténternational Law Programs at Yale Universitgvailable at
http://www.law.yale.edu/academics/internationallal@yprograms.htm
119 Yale Law School, International Law, Courses, alls at
E\zt(;[p:llwww.Iaw.vale.edu/academics/internationallamses.asp

Id.
121 Harvard Law School, International Legal StudiesHarvard Law School, available at
http://www.law.harvard.edu/ilgaccessed Feb. 4, 2007).
1221d. (“The scores of visitors and scholars fromaalol, and some 4,000 alumni who live outside
the United States, help make HLS truly internatio@ar research centers host hundreds of talks,
workshops, and conferences with an internationaligo And all of this activity draws on the
world's foremost academic law library.”) Id.
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Georgetown University Law School offers a glimpse aelated form of implementation
of the model. Georgetown’s web site states a comemt “to preparing all of its
students for a legal career in this increasingbbglized society. The array of course and
seminar offerings at the Law Center dealing withngnational, international, and
comparative law in many forms is the most comprsivenin the country. Numbering
about 100 in the 2005-2006 academic yé&t."This sort of program requires not only
international and transnational law specialists,doiically, a willingness of other faculty
“who have broadened the scope of their scholargngd teaching to encompass
transnational, international and comparative aspettheir fields.*** The job of the law
school is made easier by its ability to exploitidtsation, offering opportunities to expand
curricular and research possibilities at smallergimal cost than a similarly situated
institution in a more remote location. The teachifagus of international and
transnational issues is a one-week program of etasffered to first year law students
after the end of their semester, which are meargxfmose them to the transnational
dimension of the domestic law to which they willdeosed?®

The University of the Pacific offers another vadaton this approach as wéff The
law school web site explains that “The Pacific Mo@ initiative to globalize the
curriculum took major steps forward this summerhvitie publication of more books in
the Global Issues series by Thomson-West. The kewod is at the forefront of a
movement to prepare 21st Century students to peaatia legal world that has become
increasingly global. The philosophy behind thigiative may be best summarized by
Justice Stephen G. Breyer’s statement that ‘Tluddwve live in is a world where it is
out of date to teach foreign law in a course cafleckign Law.™?’

Other faculties across the United States have iiar approaches on a more ad hoc
basis'®® It is possible, in fact, to move into an integgatapproach slowly—starting
with just a few courses and working one’s way falker integration over time. Thus, for

example, several years ago American University'sshifegton School of Law, “made

123 Georgetown Law School, International and Transmali Law Programs, available at
Pzt}ps://www.Iaw.qeorqetown.edu/oitp/

Id.
' See id.
126 University of the Pacific, Globalizing the Curriculum available at
E\Zt;[p://www.mcqeorqe.edu/international/qlobal/qlotmlsiness/initiative.htm

Id.
128 See, e.g., Neil S. Sieg@pme Modest Use of Transnational Legal Perspeciive#st Year
Constitutional Law 56 J.LEG. EDUC. 201 (2006) (but cautioning that the transnatia@iaiment
remains “a relatively minor part of my overall ceet Id., at 215); Rosalie Jukier,
Transnationalizing the Legal Curriculum: How toabh What We Liyeb6 J.LEG. EDUC. 172,
172 (2006) (citing Roth Gordoiteaching the CISG in Contracts: The Challengeadtfing the
International to First Year Contracts, i2006 AALS Conference Workshop Materials 141-144
(Jan. 2006)).
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revisions to the first year curriculum to incorp@ranternational issues into traditional
first year ‘domestic’ law courses®

This more or less comprehensive approach is coatplic and requires a large
institutional commitment in terms of resources andillingness to change traditional
academic cultur&® At its limit, this approach requires all faculty change their
approach to teaching and perhaps even to resedtdt.as the focus of research at elite
institutions shifted from state to national issussd from technical to theoretical
discourse, the focus of research under this newoapp may require a shift from the
national to the cross or multi-jurisdictional. ‘“@hpull to follow the currently
conventional thinking of the judiciary, and the itiee exerted by the traditional division
of subjects within a law school curriculum, all deto create barriers to any change in the
current approach'®! Thus, the integration model requires a certaiowrhof education

of stakeholders and a willingness to develop progréor the long term. In the absence
of this sort of comprehensive and long term comreittnthis form of international law
programming is unlikely to prove successful.

2. Aggregation Model. The second, and most popular, model of integrai®
based on the “field of law” or aggregation modely iwhich international and
transnational issues are segregated and privilagethe among equals of areas of study
of law—Ilike labor, corporate or tax law. The stydnof this approach lies in its ability
to leverage conventional approaches to law teachiffge great danger of this approach
is that it will reinforce the conventional framewothat privileges a strictly delimited
territorial approach to legal education.

Under this model, international and transnational | (however understood) is
consolidated in a number of courses, the extentnamcber of which will vary with the
tastes of a faculty, their resources, capacitiab the perceived interests of their local
markets. This method involves virtually no changeshe structure of a law school’s
programs. It reduces the issue to one of resaalfoeation. A number of courses are
identified. These courses are developed and fadalind to teach them. Perhaps
additional programs, ad hoc or more institutioredizin nature, are established, and
students are encouraged to take advantage of Hiee€"added” of such programs in the
same way they would be encouraged to take advamtagéer institutional resources
that might be good for them.

129 Caludio GrossmarBuilding the World Community: Challenges for Ledalucation 18
PENN STATE INT'L L. REV. 441, 446 (2000).

130 noted in earlier work that “[t]here exist sevesm@nificant impediments to any movement in
this direction. The addition of international aodmparative themes to existing courses, and
especially existing first year courses, may presatal obstacles.” Larry Catd Backétuman
Rights and Legal Education in the Western Hemisphéegal Parochialism and Hollow
Universalism 21 FENN STATE INTERNATIONAL LAW REVIEW 115, 151 (2002).

Blid., at 152.
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At its most imposing, this method permits a lawaahto provide a structure for the
study of law as it relates to jurisdictions outsitie United States. The University of
Michigan Law School has adopted such an approddiere, a single first year course
now serves, like contracts and property and tantgHeir fields, as the organizing course
for further study of issues that touch on mattergomd the territorial limits of the United
States. “The Transnational Law course will notlaep advanced courses in public
international law, conflicts of law or internatidridigation, but will provide a common
foundation, liberating teachers of the advancedsssiuto give deeper coverage of the
respective materials-*

At its least imposing, this approach is informahsiéy integrated with other similar
programs, and reducing any possibility of privilegithe international and transnational
element of law. At the Pennsylvania State Univgrsiaw School, for example, the
faculty adopted changes in the mandatory curricutmeating a requirement for a first
year law student elective. Among the elective sesiroffered is on “Transnational Law
and Legal Issues® These sorts of aggregation or add on program®asily do more
for the appearance of movement to an incorporatbra lively international and
transnational component to legal education thanadlgt make it so. It can suggest that
transnational law neither presents systemic isstieducation nor approaches to law and
legal practice, nor does it require a change invitag law is understood. It is an add on
course. It diverts resources but otherwise effact$undamental change in the way the
business of legal education is conducted. For nsghgpols, especially those who do not
expect many students affected, at least in thet dbam, by the turn to cross border
practice, this may be enoudff.

3. Segregation Model. The third model is the segregation model. Tlaeestwo
basic approaches under this model. The usual appres nicely illustrated by the
University of Pittsburgh’s Center for Internatioriagal Education (“CILE”) founded in
the late 1990s (“Originally created to provide areofor international and comparative
law programs at the School of Law and to adminiBig's LL.M. Program for Foreign
Law Graduates, the Center has become a signifppantder of legal education programs
throughout the world. That process continues withihauguration this year of the CILE

132 See Atik and Soubboth, supra, note — at 718. duthors also note that “In making the
Transnational Law course mandatory, the Michigalfst ‘conveys the important message that
the international dimensions of law have becompeswasive that (as [their] alumni tell [them])
their study is not an option but a necessity. Mjahi is meeting challenges in staffing four
sections of the course and in preparing approptedéehing materials. There is considerable
interest in the Michigan model (at least amongrimadonal law teachers) across the country.™
Id.
13 This course was created by this author. Its deson can be found at
http://www.personal.psu.edu/lcb11/trans_law.htm

134 Many law schools still face the situation desatilie 1997 with respect to academic course
inventory for legal education. See, e.g., JohrBatrett, Jr. International Legal Education in
U.S. Law Schools: Plenty of Offerings but Too Féavdé&nts 31 NT'L LAw. 845 (1997).
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Studies.*®. Under this approach, a law school creates anirgstmative device that
serves as the institutional bases from which aérimational and transnational programs
can be developed, offered, assessed and parti¢iptte education and research mission
of the law school. This method is powerful. Itncavoid the issue of systemic
integration and the training of faculty across ilikces. It respects more or less
traditional disciplinary boundaries within the ce@méional law school. It can provide an
easy way to monitor resource allocation and thdopmance of the programs, now
gathered together within a single subunit. It edsb be combined with certificate or
other specialized programs in legal education eféo willing law students®®

On the other hand, such a model can serve as waat® greater integration. That
might be a good way of understanding the developneérNew York University’s
Hauser Global Law School Program, through which lthev School has been able to
pace the naturalization of the transnational elerireits program of instructioft’ The
success of the program has depended on the afiilitew York University to attract a
constant stream of foreign faculty for short visitsthe New York University home
campus-® Thus, rather than sending its students out in¢ovibrld, it attempts to bring
knowledge of the world to its students. And in itecess appears to deepens the home
faculty commitment to the program. There are gteatefits for students having the
“authentic” foreign element brought to them in Né&wmrk City. But the resources
required for this sort of program may be beyondrdaeh of all but a few schools.

13514., available ahttp://www.law.pitt.edu/academics/programs/cile-itnat2005.php

136 Thus, for exampleSanta Clara University School of Law requiresoément in one of its
summer programs of study abroad as a requiremengdeipt of a certificate in international law.
See Santa Clara University, School of Law, Cerdeiflobal Law and Policy, International Law
Certificate, available at http://www.scu.edu/law/international/internationagrtificate.html
Eaccessed Feb. 11, 2007).

37 New York University, Hauser Global Law School P About Us, available at
http://www.nyulawglobal.org/aboutus/aboutus.hifaccessed Feb. 7, 2007). “At New York
University School of Law, globalization is . . fundamental organizing principle. The Hauser
Global Law School Program (HGLSP) reflects the Lawhool 's conviction that the practice of
law has escaped the bounds of any particular jotied and that legal education can no longer
ignore the interpenetration of legal systems.”).

138 The Law School describes this for outsiders:

Approximately 80 new courses have been taught byhees of the Global Law

Faculty, and approximately 50 courses have beeauwght with full-time NYU

Law professors. These courses touch every parhefctrriculum, including

business law, criminal law, family law, internatidrand comparative law, labor

law, legal philosophy, property law, internationakation and trade regulation.

The global faculty teach these courses to all Lawo8| students, not merely to

those who anticipate careers as international lesvye
New York University School of Law, Hauser GlobaM &tudies Program, Courses, available at
http://www.nyulawglobal.org/courses/globalcoursan.faccessed Feb. 8, 2007).
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C. Emerging Framework Structures: An Immersion Mode for
Incorporating the International and transnational element in Law School
Curriculum, Resear ch and Service.

Two emerging framework structures stand out amdwegléss traditional approaches to
the incorporation of transnational elements in lleghucation. The first, the immersion
model, applies the lessons of economic globalimatiothe business of legal education.
Its success depends on the ability of a law schodbrge effective networks with law
schools in other states. Together, these netwairkswv schools could, by each offering
little more than their own parochial law as theidasf instruction, provide students
willing to travel among them the opportunity to acg a strong grounding in law across
jurisdictions. The second, the multi-disciplinampéartmental model, is based on the idea
that the transnational element in law is distimobugh to merit a substantial treatment in
its own right. Grounded in the traditional segtegamodel, it extracts all international
and transnational legal studies—teaching and relseairom the undifferentiated law
school curriculum and places it within associated affiliated departments of
international law or international affairs thatnist just a separate law department, but a
focus of multi-disciplinary study built around teudy of rule systems across borders.

1. Immersion Moded. It is possible to construct from out of very netce
developments, the skeleton of a possible alteraatiodel that | might call the immersion
model. This model suggests the disingenuousneamefican academic retooling for the
purposes of conveying the law of other placeslsd @laces little value on the current
form of delivering such education to American lawdents abroad—principally through
summer and semester programs in which Americarestademain segregated for the
most part in foreign places, taught for the most gy American faculty and from
American case books or American materials—in Ehglie focus of this approach is to
acknowledge that Americans are best at their owiloma law systems, and that others,
likewise, are best at theirs. There is a sharedviedge with respect to border crossing
law and international law, perhaps, but even thbeperspective will be different.

The immersion method starts from the idea thatd&wther jurisdictions is best learned
in those jurisdictions, with their students and their language. It suggests that
international and transnational law may requireeasgivity to context that makes
collaborative efforts essential to understand ales of any transaction involving the
application of the law of multiple jurisdictionsAs a consequence, a truly transnational
program requires the participation of educationatiiutions in multiple jurisdictions. It
requires the ability to learn in the language inichlaw is written—whether it be
French, German, Mandarin or Thai, unless the utghit is willing to limit exposure to
English only programs abroad. It accepts that hdysome level of generality, the
transnational element of legal education must abnag partial. Students must choose:
language, system, and perspective. There can Is&igtothing, at a level of specificity
necessary for practice, of a general knowledged #e object of such education, in the
most developed case, ought to be licensing in thkipte jurisdictions studied. In less
developed cases, the object might be to cultivdéxyel of expertise cultivated sufficient
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to be a careful observer of the law of the ‘foréigurisdiction. In this sense, the
immersion perspective can be understood as classiogarative law applied. Where a
program is satisfied with the cultivation of a maeneral knowledge—in foreign and
domestic environments but grounded in conflictéaefs and international law and legal
systems—the immersion program can be understoatbssr to a classical education as
a private or public international law educatiomugh one ultimately based in a single
domestic jurisdiction. It is possible to seek tmduce generalists, even under an
immersion approach.

In either case, the bulk of law school resourcesildvanot be used on ‘retooling’ or
otherwise requiring faculty trained in the munidifsawv of the state in which they might
be licensed to learn something else. No incorpmratof the ‘international,
‘transnational’ or ‘comparative’ element of law wdube required. That education would
comein situ abroad, to the extent that it is otherwise naia#tble within the domestic
institution.  The greatest expenditure would beusmd on the cultivation and
maintenance of webs of relationships with othetitunsons in other states. This would
require arrangements that would permit Americadestis to study in other places, with
reciprocal rights in the students of the host tosbn. American legal academic
institutions already have a certain experience wwitire or less ad hoc relationships of
this sort. But most of these relationships areilfle and informal, even in the context of
formal institutionalizing relationships.  Thus, faxample, the North American
Consortium on Legal Education (NACLE) has been ajpeg for a number of years as a
vehicle for the promotion of student and facultgleanges among law schools in Canada,
Mexico and the United Staté¥. These sort of cooperative arrangements have been
encouraged by authoritative institutions and peaites within legal academf4®

But institutionalizing these relationships, andaaélizing them to provide a consistent
and measurable cumulative educational experienceldvbe more difficult. This is
especially so where the object is not merely exgbharbut the attainment of an
educational experience sufficient detailed to méhné awarding of a degree. The
difficulty is thus compounded by limitations of tarand the requirements of licensing
jurisdictions. But there are institutions that @already begun to forge these networks.
For example, Michigan State University College afrLhas formally institutionalized a
joint degree program with the law faculty of theilnsity of Ottawa:*!

% For a descriptions, see Nancy B. Rapopafiien Local IS Global: Using a Consortium of
Law Schools to Encourage Global Thinkirf) FENN STATE INT'L L. REv. 19 (2001). The
NACLE website suggests that “Laws emanate fromlleghures that are rooted in the history,
culture, language, traditions and music of a sgci®y participating in a NACLE student
exchange program, you will be gain a cultural eigrere that is as important as the learning
experience of studying codes and judicial decisidmsl you will take a journey that you will
never forget.” NACLE, Home Campuses, available at
http://www.nacle.org/content.asp?secnum{ddtessed Feb. 9, 2007).

140°See, e.g., Carl C. Monkyorking Together: Developing Cooperation in Intional Legal
Exchange20 FENN STATE INT'L L. REv. 23 (2001).

I The description on the Michigan State Universigbvsite states:
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The program permits students to choose where tlegynktheir education. They are
obliged to fulfill all of the mandatory course réiguments at each institution but can earn
their degrees by residence at each for two y&arsStudents must meet the entrance
requirements of both institutiodd® Other schools have similar single programs,
including the University of Southern Califorri&, Harvard Law Schoof”® New York
University Law Schoot?® and the University of Detroit Mercy School of L&fH.

Graduates of the Joint J.D.—LL.B. Degree Prograeraady to practice law

transnationally. One of the most exciting prograan$/SU College of Law and

the University of Ottawa Faculty of Law, Common L&ection is their joint-

degree program, where students earn both the AamerddD. degree and the

Canadian LL.B. degree. Earning both a U.S. and @ianalaw degree will

prepare students for the economic and social coesegs of international

integration and globalization, making graduatedequiarketable on either side

of the border.
The description of the program can be foundchip://www.law.msu.edu/academics/ac-multi-
lIb.html (accessed Feb. 6, 2007).
142 |d
143 |d
144 The University of Southern California School ofw.has established a joint degree program
with the London School of Economics. See Univegrsit Southern California School of Law,
Graduate and International Prograntgip://lawgip.usc.edu/studyabroad/jdiseinfo.cfatcessed
Feb. 5, 2007). “The program, which began last yaarently includes three LSE students, who
are studying at USC Law, while four USC Law studeate studying abroad. LSE students
participating in the program earn their J.D./LLaBter completing two years of law study at LSE,
followed by two years at USC Law.” University ob@hern California School of Law, News
and Events, Semester Ends for Law Students in LmnDec. 1, 2006, available at (accessed
Feb. 5, 2007). USC also hosts a semester exchmogem with the University of Hong Kong.
See University of Southern California School of La@raduate and International Programs,
availablehttp://lawgip.usc.edu/studyabroad/jdhkuinfo.cfaccessed Feb. 5, 2007).
5 Harvard Law School offers a joint J.D. LL.M. degnerogram with Cambridge University in
England. “This program offers Harvard JD candiddbhe opportunity to earn a Cambridge LLM
and a Harvard JD in a total of three and a halfgieBach year up to six Harvard 2Ls will be
selected to spend their 3L year reading for the Ldé&free in Cambridge, England. Following
the LLM vyear, they return to HLS for their final J&mester.” Harvard Law School, Joint
Degree Programs, available at
http://www.law.harvard.edu/academics/special_pnogrgint.php#jdllm (accessed Feb. 4,
2007).
1% New York University School of Lan\l YU@NUS, The NYU School of Law and NUS Dual
Degree Program, available at
http://www.nyulawglobal.org/graduateadmissions/ajpgre/index.htm  (accessed Feb. 7, 2007).
“New York University School of Law and National Wersity of Singapore (NUS) are pleased to
announce an exciting new dual degree program tuffeeed in Singapore at NUS. The inaugural
class will begin in May 2007. Students enrolledtiie NYU School of Law and NUS Dual
Degree Program (NYU@NUS) will earn an LL.M. in Land the Global Economy from NYU
and an LL.M. from NUS. Courses will be taught byWand NUS faculty.”
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Some law schools have begun to develop more compéworks of joint degree
programs. Columbia University Law School, for exden has instituted multiple joint
degree programs among which a student may chigdse.

What makes the Columbia program particularly irdeng is that it is one of the few
joint degree programs that are not tied to Englestguage instruction. The Vermont
Law School offers a similar dual degree programhwinhiversities in France that permit
the student, upon completion of the program, tdaitlicensing exams in both France
and the United Statés® The barrier of language, especially for Ameri¢an students,
may become a great impediment to the growth ofetipegsgrams beyond s small group of
universities.

However alluring this method might be, and for fheists, there is some allure, it is
difficult, at the moment, to gauge the willingnegsAmerican academics to put the bulk
of their resources for international and transmetictraining in efforts that require a
substantial investment in new faculty and new locet Moreover, it is not clear that
leveraging the “domestic” component of a networkgtabally placed law schools will

provide any education in the transnational elenoétdaw. On the other hand, it requires
much more administrative resources than academaurees. Law faculties continue to
do what they have done in the way they have dgragliinistrators manage the network

17 See, e.g., the joint J.D. LB. program between the University of Windsor Faculf
Law and the University of Detroit Mercy School ofaw, available at
http://www.uwindsor.ca/jdli(accessed Feb. 1, 2007). The program suggestgathe of this
degree in the following terms: “In a competitiviolgal economy, a key success factor is the
ability to provide a service that your competitannot match. A joint degree can be the first step
to advancing your competitive edge.” 1d.).
8 This is described in its literature:
In 1994, Columbia was the first U.S. Law Schookegtablish a double degree
program providing its participants with both a UJairis Doctor and a foreign
law degree, in this instance the French Maitris®mit. Recently, Columbia has
expanded its foreign double degree programs todech four-year JD/LLB from
Columbia and the University of London, and a thyear JD/LL.M., also with
the University of London, and a three-year JD/DB@® the Institut d'etudes
politiques ("Sciences-Po") and the Universite desHa Pantheon Sorbonne.
Columbia Law School, Double Degree Program, Foreignal Degree, available at
http://www.law.columbia.edu/center_program/intl_gsfDouble degrees(accessed Feb. 3,

2007).
199 See Vermont Law School, Academic Program & Calendtaternational & Comparative Law
Programs: Program Options: Dual Degree Program, ailadble at

http://www.vermontlaw.edu/academic/index.cfim?dos9@0 (accessed Feb. 12, 2007)
(“Participating students spend two years of stutdyermont Law School and two years in
France. The program is unique in two respectfvilves study at two French universities—the
University of Cergy-Pontoise and the UniversityMdntpellier—and it involves two internships

at French law firms. . . . Graduates will be aldesit for the bar examination in each country,
according to each country’s requirements.”).
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and their subordinates coordinate and implemenptbgram through the movement of
students. In a sense, this approach adapts thesirark on which the E.U.s highly
successful Erasmus and Socrates Programs are ediifid It does suggest that a
method of incorporating the transnational elemeigihtrbe on the basis of the creation of
a network of relationships with other institutiomerldwide, and moving students around
such a network.

2. Multi-Disciplinary Departmental Model. Law schools have begun to
consider the value of establishing schools or departs of international transactions or
international affairs (a “DIA”). In a sense, it ddibe said to take the essence of the New
York University model, based on the developmena gklf contained but porous unit of
the law school devoted to a particular focus of talated educatioft* and use that as a
basis for the reconstruction of law school pedagogiternatively the department could
be kept free of direct law school faculty partidipa (or affiliation) and serve merely as
an organizing focus for the interdisciplinary focaok teaching the international and
transnational elements of law.

It might be suggested that these new departmenihahe legal curriculum by offering
courses of instruction designed to prepare indiadsluor positions of leadership in
organizations that will bring global solutions tdolgal problems. Such an approach
would permit a law school not only to segregatermational and transnational legal
education within its institutional matrix, but al$o use the segregation as a means of
focusing on building bridges to related disciplirieat would enrich any study of legal
issues across borders. Thus, a DIA can serve assatutional site for substantial, yet
focused, efforts to build interdisciplinary elem®&nhto legal education. For schools
where adherence to a traditional municipal (lostdie or national) law focus is difficult

%0 See generally Louis F. Del Duc&ooperation in Internationalizing Legal Education i
Europe—Emerging New Playei®) FENN STATE INT'L L. REV. 7 (2001). The European Union
describes the Socrates Program “Socrates is Ewepglelcation programme and involves around
30 European countries. Its main objective is pedgi® build up a Europe of knowledge and thus
provide a better response to the major challenfebi® new century. . . . Socrates advocates
European cooperation in all areas of educations Thoperation takes different forms: mobility
(moving around Europe), organising joint projesksiting up European networks (disseminating
ideas and good practice), and conducting studidscamparative analyses.” Socrates, European
Community action programme in the field of educati®000-2006), Gateway to education,
available athttp://ec.europa.eu/education/programmes/socratgstes _en.htmlaccessed Jan.
31, 2007). Erasmus is the higher education portibthe Socrates Il program; it “seeks to
enhance the quality and reinforce the European msina of higher education by encouraging
transnational cooperation between universities stiog European mobility and improving the
transparency and full academic recognition of &sidind qualifications throughout the Union.”
European Commission, Education and Training, SesfBtasmus: The European Community

Programme in the Field of Higher Education, avadab at
http://ec.europa.eu/education/programmes/socrasssieis/erasmus_en.htrfdccessed Jan. 31,
2007).

11 See discussion, supra, at text and notes --.
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to overcome, this may serve as a means of preggethin traditional core focus of the
institution while creating an open ended framewtwk expansion of non-traditional
approaches to the study of new legal issues.

A DIA can also serve as a space within which althef international and transnational
energies of a law school can be focused. Thiscagpris essentially the conceptual
opposite of the immersion model. Instead of inooaping the transnational element
within the curriculum and research/service of assatial portion of the faculty, the
multi-disciplinary department model starts with thesumption that the most efficient
means of bringing the transnational element of ilatw law schools is to segregate the
efforts. Once segregated, the transnational elessmesm be extracted and privileged
within an environment in which it can be amplifiéy other related disciplines—
international relations, politics, economics andibess, for example. This extraction
and recombination points to the great synergiesiples with this approach, putting
together lawyers and academics from related fieldsking together in an increasingly
unified and powerful academic discipline (globalv{g)) with many sub disciplines
(international law, international relations, comgtare law, political theory, etcJ? It
provides efficiency and convenience, making inteomal and transnational issues easy
to place, maintain and resource.

On the other hand, there can be significant diffies with this approach. For example,
at its worst, it can serve as little more than hisle for empire building by Deans and
others eager to create something else to brag abadbout directly affecting the
operation of the law school as such. Relateddbiththe issue of connectivity. Such a
program runs a real risk of relating to law in namely—just another graduate
department populating (in the ordinary course)damgsearch universities. Unmoored to
traditional programs, however, they might becomtheei orphans (and ultimately
abandoned) or become merged with internationaliesuor other graduate departments
where they might better belong. It also runs thk of isolating faculty from its creation
and operation. DIA programs can be effectuatedigetof the law school environment.
Law school faculty could have little to say abotg structure, operations and most
important, relationship to the law school itselifo the extent that DIA is operated
independently of the law school (other than atatiministrative level) DIA runs the risk
of losing core law school support.

There are two substantially different methods afonporating a DIA. The first is to
affiliate a non-law DIA into the official structuref a law school as an autonomous
department. Such a department would house thei-disdiplinary elements of
transnational legal education. Its personnel catude faculty from other schools in a

12 This model suggests the Canadian approach of iteachvil and common law within one
faculty, but the division is along distinct funata@l lines. For a discussion of the approach at
McGill, see Peter L. Straussranssystemia—Are We Approaching a New Langdédifiament?

Is McGill Leading the Way36 J.LEG. EDUC. 161 (2006); Rosalie JukieFransnationalizing the
Legal Curriculum: How to Teach What We Li%é JLEG. EDUC. 172 (2006).
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university, serving on a joint appointment basidternatively, the law school can serve
as the tenure home for a small core of faculty wh@smary emphasis is not on law but
who work in law related areas of their respectiigdd6—everything from law and
economics to politics, business and internatioridtions. The department would then
serve as the focus through which an integratecesysif law and law related courses
emphasizing the transnational element could beldpgd and offered. It also serves as a
place where other activities—conferences, workshgpants, and other programs—can
be housed.

Alternatively, it might be possible to move (thrdwuint or affiliation appointments) all
law school faculty with primary international anchrisnational research or teaching
interests to an affiliated DIA. They, together lwihon-law faculty, could together
constitute an autonomous and internally completeadment within the law school.
Courses offered by these faculty (along with thoffered by the members of that
School) would be cross listed as Law School couimed all research and programmatic
issues associated with the international and titieamal element of law funneled through
the department of International Affairs. An asateidean of international law programs
at the law school could also serve as an assoded®m of academic affairs at the
department of International Affairs. Under thispegach, the law school would have
created a vehicle through which it could separhte domestic from the transnational
elements of legal education (at least for orgaiomat purposes). The principal benefit
would be to avoid disruption in the way law schomierate. Rather than force or induce
change within a law school, a DIA model would semgean addition (albeit an extremely
significant one) to the body of the law school atedmission. It would change the
fundamental orientation of a law school from slyictegal to effectively multi-
disciplinary. It moves law schools away from acstprofessional school model to one
that might appear to reclaim its place within thaditional university, but without
affecting the primary mission to train lawyers.

Despite its severe limitations (from the perspectiof running an integrated law
program), this model has yet to be successfullyémented fully in the United Stat&s.
But it has certain possibilities that may be waiploring in more detail. The section
that follows suggests some of the issues that mag i the creation and implementation
of a DIA model within (or affiliated with) a law Bool. It proposes a possible approach
to the implementation of such a program. It fosuse the addition of non-law related
elements to the DIA and assumes that these elemdhtserve to supplement the
inclusion of all of the non-domestic (internationatomparative, foreign and
transnational) law elements (and faculty) from e school. In some cases, law schools

13310 2007, the board of trustees of the Pennsylv&tade University approved the creation of a
School of International Affairs to be affiliatedtithe Penn State Law School. It is far too early
to tell, however, how the model will be actuallg@mporated within that university structure and
more specifically the development of its relatidpsénd integration into the operations of the law
school there. See University to Establish Schdalnternational Affairs (February 1, 2007),
available atttp://www.giveto.psu.edu/news/003866/default.agocessed Feb. 9, 2007).
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might even consider creating an integrated butsfee®ling degree-granting department.
Such a DIA would not only serve as an institutiosgéce for the transnational resources
of a law school, but also provide graduate levelcation in the related areas of

international affairs. It is that model that sexas a basis for the discussion that follows.

3. A Closer Look at the Stand Alone Multi-Disciplinary Departmental
Model. A DIA affiliated with a law school should differ isignificant ways from a
typical school or department of international orefgn affairs. A DIA with strong
connection to the work of a law school should comege on the law aspects of all areas
of international affairs. The DIA might then semet only law students but also serve
graduate students with an interest in internatioafhirs from other university
departments. In this form, such a department cealde as the focal point of a J.D.
program as well as a department autonomous enougiake available its own graduate
degree (a master’s degree and ultimately perhaps @éoctoral programsy? Recipients
of post graduate degrees in international affairsnternational transactions would be
prepared to become highly effective participantshie formulation, analysis, advocacy,
implementation and monitoring of policy in govermitad or private organizations. This
section considers the contours of such a free stgrmlit affiliated department.

I. Rationale and ObjectivesDIA could be most effective if it can avoid twoegt
pitfalls. The first centers on the creation ofratwf graduate study that did little more
than duplicate or focus substantive study in figlileady offering graduate degrees at the
university. DIA could do more than merely focuse tBubstantive study offered
elsewhere. The second centers on its affiliatiath & law school. DIA could do more
than merely serve as a basis for a focused legafyamluate degree — a dressed up LL.M.
To differentiate DIA, that is to justify its creati, DIA must offer something unlike
anything offered at the other units of the univgrén which it will be developed or
otherwise within a law school. For that purposeA Diust advance a new and distinct
mode of analysis. That analysis provides the bamisransforming the substantive
knowledge from the other academic units of a usitgeinto policy, and from policy into

%% Indeed, it might be possible to use the DIA ndy@s a place within which to develop multi-
disciplinary degree programs (masters and docfm@jrams) but also an essential resource in
the building of post J.D. law programs that focagm@nsnational aspects of law (from an LL.M.
to S.J.D. programs). And significantly, such asoagtion might be useful as a means of
providing degrees that are recognized in othesglictions, especially, for example, in Bologna
process states. “The Bologna Process is an intergmental initiative which aims to create a
European Higher Education Area (EHEA) by 2010 angromote the European system of higher
education worldwide. It now has 45 signatory coestrand it is conducted outside the formal
decision-making framework of the European UnionciBien-making within the Process rests on
the consent of all the participating countries.t&e Unit UK, The Bologna Process, available at
http://www.europeunit.ac.uk/bologna_process/index.c(accessed Feb. 1, 2007). For a
description of the Bologna Process for degree mitiog, see, e.g., The U.K. HE Europe Unit,
Guide to the Bologna Process available at
http://www.europeunit.ac.uk/resources/Guide%20to#t@¥%20Bologna%20Process%20booklet.
pdf (accessed Feb. 1, 2007).
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action.

DIA could create an environment in which to focus al aspects of challenges that
transcend national boundaries. Today, these clygbe can be global, regional or bi-
lateral. Challenges touch on all aspects of huimmégraction; they can range from
migration, to communicable diseases, to trade dxarito corruption, to access to
education, food and economic opportunity. Actorseting those challenges are no
longer just governmental; policy is now an integpalrt of the operation of a great
constellation of non-governmental actors, rangirgnf organizations formed to further
specific policy goals, to global religious orgariaas, to large multi-national
corporations. DIA could focus on the major transmal policy actors affecting and
affected by law, actual current policy issues, ldrgguage and recognized approaches to
contemporary policy analysis and the methodologiesnplementation and monitoring
of policy ‘as applied.’

Based on this focus on the policy actors, contearygpolicy problems, forms of policy
analysis and methodologies of implementation outsmhs to problems with global
effect, DIA could offer a course of study the prpat aim of which is to provide its
students with comprehensive and rigorous trainunffjcsent to enable them to function
effectively in international affairs, from the captualization and formulation of policy,
to its implementation and monitoring.

But a DIA approach presents issues of separati@ne of these issues might be
accreditation. The establishment of a departmeninteinational affairs within a law
school has certain implications for accreditatibnt none for certification, or licensure.
Accreditation may be obtained through a profesdionganization—the Association of
Professional Schools of International Affairs (“ARD).**> APDIA “comprises 29
member schools in the United States, ADIA and Eerdgdicated to the improvement of
professional education in international affairs atite advancement thereby of
international understanding, prosperity, peace, ssalrity. APDIA members work to
promote excellence in professional, internatiorifgis education worldwide by sharing
information and ideas among member schools and witier higher education
institutions, the international affairs communigynd the general public.” Membership in
APDIA is not required for the DIA to commence opema but is highly desirable and
may be obtained after DIA begins operation.

Membership in APDIA requires conformity to a numbefr requirement$®® These

135 For information on APDIA, see their web sitenétp://www.apDIA.org/apDIA/index.php

1% These include the following: (a) an educationagoam of high academic quality; (b) a
substantial and demonstrated commitment to theysafdinternational affairs; (c) a basic
commitment to graduate professional training; adyl gignificant autonomy within a major
university, e.g., as one would expect to find vdtkaw school or graduate business school. See
APDIA membership qualifications available at
http://www.apDIA.org/apDIA/membership/membershigpph
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criteria can be demonstrated in a variety of wa{sin addition, the law school would
have to be sensitive to accreditation issues uAdix™® and AALS™® rules. These
would require a showing that the additional proggawould not substantially detract
from the traditional J.D. program.

ii. Formalizing the DIA: Vision and Mission Statents. It is easy to overlook,
but there is great value in using the mission aistbn statements as a method for the
articulation of well tailored objectives for a DIeant to be centered on law. Though
usually largely general, they can provide the beuied for the implementation of any
program. These statements may be a critical melakeeping the law school effectively
tied to the development of any DIA.

A vision statement ought to provide a general fraor& within which a law related
program of international affairs could be constedcand against which such a program
could be measured® The mission statement ought to provide the depent with the

5" The APDIA describes these as follows:
The existence of these qualifications may be deimatesl by the following: a)
significant programs of research and publicationénternational affairs; b) an
integrated curriculum comprised of courses forrtiest part, if not exclusively,
developed and located in the professional intewnati affairs school; c) an
integrated curriculum which combines professionaining, the study of
geographical regions, and the analytical tools pdcgalized disciplines; d) a
record of educating graduates for and in cooperatith distinctive clienteles,
including international affairs agencies, interoaéil business and financial
corporations, international organizations, anddbmmunications and academic
professions; e) a substantial, if not exclusivemmitment to professionally
oriented graduate education; f) a faculty for tmest part integral to or
designated for the professional school; g) aidiahip to the parent university
characterized by substantial autonomy as is usualpgrofessional school within
higher education; h) programs abroad, includinghexge and affiliation
arrangements.”
Seehttp://www.apDIA.org/apDIA/membership/membershigph
138 On law school accreditation, see, e.g., The PrimcReview, What You Should Know About
Law School Accreditation, available
http://www.princetonreview.com/law/research/artiéfind/accreditation.asfjaccessed Aug. 12,
2007). It is possible that separation may detir@ch accreditation since it might be viewed as
drawing resources away from law teaching in a maroegoes against the policies of the
accreditation standards.
1590n the rules of the Association of American Lavh@&as, see American Association of Law
Schools, Bylaws and Executive Regulations Pertgitorthe Requirements of Membership (Aug.
2005), available http://www.aals.org/about _handbook_requirements.fghpcessed Aug. 30,
2007).
180 A vision statement for a department of internaloaffairs intimately tied to a law school
should include a reference to its focus (for exanp be a leading institution for defining and
strengthening the field of international affair&)lin the academic community worldwide). It
should describe the going forward basis of its emtion with programs of traditional legal
education (for example, provide the foundationtf@ implementation of DIA’s unique mission.
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opportunity to focus its objectivé&" It should memorialize a commitment to the
teaching of international and transnational legasles by indicating the nature of its
commitment to the training of studefffs and should indicate the nature of the
department’s focus on research and seffit&he mission statement might also indicate
the sort of training the department will imp&#t. In addition, it might be worth
considering the ways in which the DIA could levexdbe particular strengths of the law
school to which it is affiliated. These might inde strengths in local or regional law,
faculty or programmatic strengths in interdisciplin collaboration, policy, analysis, or
collaborations across the university, a particelaphasis on collaborative learning and
especially learning through the use of on-line endass technologies as well as cutting-
edge pedagogies such as problem-based learninglsnodéeaching and learning, or
facility in the use of information technology tocnease accessibility to the curricula
through programs of sharing alone and in partnprshith other related academic
enterprises.

In considering the mission or vision statementsgrahshould be a significant
consideration of the ways the department coulduik &s an organization that insists on
respect for individual and intellectual diversityat defines the interdisciplinary vision
demands from the faculty, staff, and students. froeess of developing either a mission
or vision statement could also serve as the pairthe planning and implementation
process in which the organizers can think througi the department could be used to
create a broad based set of curricula that shacesnanitment to the global perspectives
of education, especially to the extent they mighindon existing strengths and curricular
elements already in place in the institution. Trhportance of additional programs—Ilike

It could also point to the general nature of thengztion between international affairs and law in
the planned courses of study (for example, to lmevknfor conducting boundary-pushing, multi-
and interdisciplinary research focused on the nattign of the key constructs of international or
cross border affairs—key public and private insiitial actors developing, advocating,
implementing and monitoring policy—that crosse<igignary boundaries and links theory with
application).

81 For example, it might provide that the departmeitit serve as the academic unit where the
knowledge derived from the substantive fields afigtat a research university is cast into policy
terms, transformed into rules, and applied by tastinal and other actors into action that directly
affect the lives of people and institutions.

12 Eor example, a mission statement might providetttetlepartment is committed to prepare
individuals for positions of leadership in orgariaas that will bring global solutions to global
problems.

183 For example, the mission statement might suggeserally the ways in which department will
seek to improve the lives of people through highlity teaching and learning, internationally
recognized research and outreach, and associatitnkading IA global institutions.

%4 The mission statement, for example, can state Divatdegree holders will be prepared to
become highly effective participants in the forntida, analysis, advocacy, implementation and
monitoring of policy in governmental or private argzations. DIA will offer a rigorous program
of professional education founded on a multi-dikiegry approach to the training of its students.
And the DIA will train students in the applicatioh theory and substantive analysis to practical
issues in international affairs.
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conferences, joint research projects, partnersifis business, industry, government,
and other educational institutions, student joiducational programs, and faculty
sabbatical placements (inbound and outbound)—atoghe developed as well.

iii. An Example of a Possible Core Curriculum. The DIA curriculum could be
built upon the realities of the actual ‘businessadaw based international affairs in the
contemporary world. That focus, for example, cdagddivided into four areas of study:

actors'® policy,*®° tools!®” and realizatior®®

185 |nternational affairs are not conducted in a vacuwBince 1945, the business of international
affairs, and especially in its expression througl,|has been institutionalized within a complex
matrix of public and private institutions. The noen of forms of public institutions has
expanded significantly in the last century. Glopalitical organization has moved from a loose
set of interactions among nation-state to systemmational interdependence in which a number
of new forms of other public international actotaypincreasingly important roles. These new
actors range from loose global associations, cedten the United Nations, to overlapping bi-
lateral and regional systems of economic, humantsignd criminal regulation. But the greatest
change in governance since 1945 has occurred ipriiate sector. The end of the™€entury
has witnessed the institutionalization of what @vnrecognized as international civil society.
This is made up of countless groups organizedvargety of different ways to further all forms
of policy objectives. These groups now play arreasingly important role in shaping policy.
They play an even more important role in monitorting implementation of policy. Thus, a basic
understanding of the actors involved in the disseuof issues that require multi-national
responses is essential for individuals involvethtarnational affairs.

1% The expression of international affairs in law anelerstood in policy terms. Policy expresses
the substance of international affairs. Policgriselastic concept embracing laws, rules, actions,
plans and behaviors, as well as their social agsliive ramifications. It can be expressed as
the things public entities choose to do (e.g.,uibdba dam to generate power) or not do (e.g., not
to build a dam to preserve the environment). h atso be understood as a product of the
collective effect of the conscious choices of pevantities (e.g., to standardize scientific
terminology). And it can include rules or undensliags resulting from the action or lack of
action of individual private actors (e.g., standzation of letters of credit). Policy is given life
through the actions of actors through which itaenfulated, implemented, and monitored. It is
the language of substantive discourse of actattsaimnternational affairs field.

187 Policy does not appear unbidden. Policy doessetititself to actors in international the
public and private spheres of institutional societyPolicy must be conceived, formulated,
explained, justified, defended and advanced. Hddhmese functions requires certain analytic
tools. These tools are drawn from a variety otigitnes: economics, sociology, politics,
philosophy, psychology, mathematics, linguisticaantitative analysis and empirical methods
(e.g., econometrics), law, and business. Eachiggeva means of systematically evaluating
alternative means of conceiving, developing, arldiesing social goals. These tools supply a
common language for policy choices among actoey Hupply a mechanics for valuing choices
among policy options. An ability to understand amske analytic tools is essential to the
development of policy and the steering of policyndplementation.

1% The object of policy is implementation. The rutéshat implementation touches on issues of
law and other disciplines. Policies unrealized goals unrealized and good undone. Taking
policy from conceptualization to adoption represesiie of the great tasks and serves as one of
the great rewards of policy actors. Realizatiorpalicy does not happen by itself. It requires
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The core curriculum should reflect this understagf the framework for international
affairs within its legal context. It is throughighcore curriculum that the integrative
aspects of DIA in providing students with a groungdin the international, comparative
and foreign law aspects of law as applied can besldped. On this basis a core
curriculum could be created that emphasized thievimhg areas of instruction as the
foundation of any program of study. For examplepre program of study could include
an introductory course on institutiotfS,another on current policy challenges touching on
legal practicé/® a course in analytical methods relevant to thekved lawyers'* and a

navigating complex, multi-state and multi-level tyas of governance. It may require action
among private actors as well as more formal adgtiahe public sphere. There are systems, and
systematic approaches, to policy realization.edfuires an understanding of systems and politics,
of law and psychology. Moreover, approaches toementation may differ substantially from
approaches to monitoring implemented policy, okisggepolicy change. Approaches could also
differ depending on the place of the actor witlie systems of public and private actors involved
in policy decision-making. A critical understangiof these complexities is essential to those
who intend to further policy objectives.

19 This course could be designed to introduce stsdenthe principal actors in international
affairs as well as to the frameworks within whibley operate in a global legal environment. The
course could be devoted first to a study of publitors: the nation state and its subordinate
divisions (e.g., U.S. states, German Land); tratisna and regional associations (e.g., NAFTA,
MEROSUR, EU); international organizations (UN); aather international or transnational
actors (e.g., WTO, ICC). The second semester difoalis on a study of private actors, and the
construction and operation of global civil societincluding public/private cooperative
arrangements (e.g., OEDC), institutionalized nowmegomental organizations (e.g., Amnesty
International) and other expressions of collectiw@ society. The objective of this course is to
provide the student with a comprehensive understgnof the principal actors involved in the
production and consumption of policy. The focaghis course will be on law and political
science, with additional contributions from othésciplines.

0 This course could serve to introduce studentsutcent areas of policy and regulatory focus
within global legal frameworks. This course is thest flexible and interdisciplinary of the core
curriculum. This could be designed as a ‘topieirse, with the topics changing from time to
time to reflect the most significant policy issudghe day. Those topics ought to be focused on
issues with consequences for the practice of laanifAmerican context. The specific areas of
policy might be reserved for periodic review to wmes relevance. For example, the legal
ramifications of corporate social responsibility asmatter of national, transnational and
international law could serve as a focus.

"1 1n formulating policy, and translating tat poligyto legal norms, the traditional language of
law is sometimes insufficient. It might thus befus to introduce students to the tools needed to
conceptualize, formulate, analyze, adopt, implememd monitor policy through rigorous
application of recognized modes of analysis. Oegneent could be devoted to qualitative
methods. These may include theories of bargaiming negotiation, game theory, decision
analysis and methodologies for making choices whegeanalysis must account for complexity
and uncertainty. The other segment could be @eviat an introduction to quantitative analysis
and empirical methods. These may include basiisstal methods, econometrics, experimental
design and data analysis. The purpose would naiob&chieve mastery but to provide the
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course on the legal aspect of program implememtatiahe public and private sectdfS.
The program could also include elements focusingenom lawyering, for example, a
courses on implementation and ethisA number of additional requirements could be
considered. The importance of these and additiomatses will depend on the focus of
the department, the degree of interaction withléine school, and the ultimate objective
of the educational experience. These additionalrses could include language
requirements, the basic courses in internationdlcmparative law typically offered as
part of traditional law school curricula, and ecomo analysis in law.

The interdisciplinary and cooperative potentialDdA could be realized beyond
the core curriculum. The objective would be to combthis core training with
specialized study in one or more areas. The auumc also might draw upon regional or
cultural subspecialties and language training. @&hghasis, of course, would be on
leveraging resources.

For example, it might be possible to develop adfeturricular offerings to enable
candidates for the Master’s degree to select am@reoncentration (AC). ACs could be
designed to reflect the evolving emphases of poii@kers and the interests of our
students. Most could be identified as the substaot the evolving core course
I ntroduction to Current Policy Challenges. Leveraging would be critical to the success
of a program like this. It would require reliance @ large number of cross listed courses.
This model would tend to favor larger capacity gahpurpose institutions over smaller
and more focused institutions. Or it would require expenditure of large sums to create
courses where none existed before. Still, dependmghe resources of the institution
considering this alternative, the DIA model coulifiep its students the possibilities to
choose an emphasis to meet virtually any interesimfgeography, to information

foundations communication with specialists outgdtue law who are critical for the formulation
of policy and standards that might be translatéal legal terms.

"2 The basic purpose of this course could be to peepaidents to become effective leaders in
any organization involved in international affairBhe students will be introduced to organization
theory, systems theory, sociology and organizatipagchology, as well as the legal framework
of organizational functioning. Through readings gmwoblems or case studies, students could
learn to understand formal and informal structwesrganizations and to navigate within it to
further policy objectives and to anticipate reatsi@nd consequences of actions both within and
outside organizational structure. To a great éxtd#ms is course should be conceived as a
practicum: how to get things done; how to tramsktd implement policy into lawyer’s terms;
how to translate lawyer’s terms into policy anda@tt

3 The basic purpose of this course could be to peepaidents to become effective leaders in
any organization involved in international affairBhe students will be introduced to organization
theory, systems theory, sociology and organizatipagchology, as well as the legal framework
of organizational functioning. Through readingsl gawoblems or case studies, students could
learn to understand formal and informal structwksrganizations and to navigate within it to
further policy objectives and to anticipate reatsi@nd consequences of actions both within and
outside organizational structure. To a great dxtdis is course should be conceived as a
practicum: how to get things done; how to tramsktd implement policy into lawyer’s terms;
how to translate lawyer’s terms into policy and@tt
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technology, to agriculture, law, journalism, thecisb sciences, education, mathematics,
the hard sciences or any other substantive fféld.

The specific courses suggested for completing ehdhese concentrations, of course,
would have to be developed at every institutiomc®developed, students will also be
encouraged to develop their own specialization dase their needs and desires.
Programs of concentration will be adopted in cleseperation with DIA core and
affiliate faculty, who will act as program of studgvisors to DIA Master’s students.

The development of concentrations also poses riskslaw affiliated programs.
Programs leading to their own degrees may well takea life of their own. And
interdisciplinary studies have a way of moving todvane or another of its component
parts. If the focus is to privilege law, then @édomes critical to mold programs so that
the emphasis on the legal aspects of the mattedsedt remains clear. But this may be
difficult to the extent that the DIA program bec@nautonomous, or more closely
affiliated to other schools or fields of study. eTgreat danger of segregation, even in an
association context, like that contemplated withDBA model, is to enhance the
likelihood of separation. The institutional stuet of DIA may well pose its own
greatest danger to the project of building intaoratl and transnational capacity for legal
education.

v. Ambitious Program—Great Weaknesses: DIA Matyk¢oEducating Lawyers.
As a response to the problem of transnational ledaktation that is effectively untried
and little developed, DIA is unique. For that @asl have devoted substantial space to
developing a “best case” set of arguments for a Bpftroach to internationalizing the
law school curriculum. And there is much to bedsfar an expansion of law school
programs outside the traditional model of legalaadion, especially where it concerns an
expansion of legal training beyond the confinesvitiich traditional law schools were
created.

Still the DIA model ought to raise serious conceansl should not be lightly embraced.
Among the most serious are “as applied” criticisnr example, construction of such
programs can serve more as monument building tlsasomething useful “on the
ground.” As such, it is most useful for large nmpuitpose research institutions that are
seeking to add to its collection of offerings. Thart of environment increases the risk
that programs will remain more impressive on pdpean in reality. T can also serve as a
vehicle for churning students. It is possible, éxample, for administrators to see in
such a program a means of increasing student residat the university by recruiting
law students (and perhaps others) to an additiprayram requiring the payment of

"pAreas of concentration, then, could emphasize ¢haive strengths of a particular institution.
In this sense, DIA offers the potential for intdri@veraging of capacity and deepening a
branding of the institution within its fields of m®nstrated competence. For some institutions
that might mean a focus on dispute resolution,tbérs business transactions or finance, and for
others human rights elements.
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additional fees. The value, of course, is in thlkection of an additional degree. But it
might have been possible to integrate the progrimaesexisting institutional contexts
rather than to separate its elements out. Thespecially problematical where the bulk
of courses for a DIA is drawn form a series of &gdisted” offerings. In such a case,
there is very little value added for students, duyreater administrative value added. |
am not sure how easy it may be for administratiesvbid this temptation.

Moreover, at a personal level, it can serve ateltbore than a vehicle for empire

building by Deans and others eager to control labgelgets and more personnel without
directly affecting the operation of the law schad such. Connectivity could be

sacrificed to institutional imperatives that mightaw the DIA away from rather than

closer to the law school. And in large researcivarsities, the creation of entities like

DIA may subject them to the realities of departmgalitics that may have unintended

but very real consequences. That additional fupden be quite valuable at the margin
if the number of new faculty and new offerings d¢ankept to a minimum through the

system of cross listings. It can also serve aiqdar ort of administrator as another
means of rewarding and punishing personnel. Betstime sorts of temptations face
participating faculty. Institutional discipline,néd an eye on remaining true to the
institutional vision is always a hard task. Inatieg a new enterprise, that task grows
harder.

Equally important are a number of connectivity &su The further isolated the
internationalization from the traditional structsirand pedagogy of the law school, the
less likely such a program will impact legal ediumat This is not an approach to
integration, it serves principally as an escapenftbe legal academy. But escape here
leaves legal education substantially untouched.usTime very success of DIA is the
formula for its failure in changing legal educatiexcept perhaps at the margin. Related
to that is the issue of connectivity. Such a paogruns a real risk of relating to law in
name only—just another graduate department popgldth the ordinary course) large
research universities. Unmoored to traditionalgpsms, however, they might become
either orphans (and ultimately abandoned) or becoraeed with international studies
or other graduate departments where they mighetb#tlong. It also runs the risk of
isolating faculty from its creation and operatioDIA programs can be effectuated
outside of the law school environment. Law scHaoulty could have little to say about
its structure, operations and most important, i@ahip to the law school itself. To the
extent that DIA is operated independently of thev lachool (other than at the
administrative level) DIA runs the risk of losingre law school support.

In a sense, then, the isolation that provides #yehlenefit to DIA, also poses its greatest
sets of risk. At its most independent, DIA canilgasecome unmoored from the
American law school. It becomes something else-kaqges an institution with greater
affinity to its European counterparts than its Amen roots. Isolating international,
comparative and foreign law faculty, separating ewdating international, foreign and
comparative programs tends to reduce rather therease the visibility and availability
of these aspects of legal raining to the averageéest. It also draws faculty into ever
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tighter field bound groups, reducing inter fieldmmunication among law faculty. From

a specialty it becomes independent of the law dobvquerience—something as different
as the business school. Lastly, DIA could losehowith the essential teaching mission
of the law school—the training of lawyers. ThesdoDIA comes to resemble traditional
graduate programs, the less useful it might apfmearprofessional school. Ad there are
already fine graduate programs in the fields oénmational affairs and the like that do
much of what DIA attempts—and perhaps more focasetimore successfully so.

And it should be remembered that a DIA model isemgive. It draws a tremendous
amount of resources. And it may be beyond theagpaf all but the largest institutions.
The institutional resources necessary to ensureaHalA remains tethered to the law
school are probably large—in terms of labor resesirand attention to changes in their
respective evolution. To that extent, at least,Rh& model can serve only a very limited
role in the incorporation of transnational elements legal education as a general and
realistic matter. A DIA should not be lightly umtiken, and might well have to be
heavily supervised. At its core, DIA may be hopslg incompatible with the form or
substance, and certainly inimical to the insigbt€&ducating Lawyers

V. Globalization of Education M odels and the Principles of Educating Lawyers.

Educating Lawyerdad added a new, and important wrinkle, in theluateon of the
suitability of the forms used to integrate a glolal element in American legal
education. to issues of global law as a compoonémmerican legal education, the
complex set of approaches to the incorporation tfba or international and
transnational law practice within the American legeademy tends to be blind to the
principles extracted and appliediaducating Lawyers

But even the DIA model could effectively serve theeds identified inEducating
Lawyers

[to be completed]
V. On the Value of Crossing These Parallel Tracks.

Internationalization of the legal curriculum is witable. So is the connection between
legal education and the needs of the bench and Many law schools have already
begun to respond to this change in the environimenwhich lawyers must be trained. On
the academic side, research that remains tieg#otecular locale will be marginalized as
increasingly parochial in the coming decades. Wwike, law schools that ignore the
needs of the practicing bar will find themselvesslaiseful as law schools, functioning
more like graduate schools of legal policy thanost for training in the practice of law.
There are several possible responses to the neetkgpate legal internationalization and
the interests of the practicing bar within law saiso .
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Whatever model is chosen, whatever choice is miadg,clear that at some level, the
character of American legal education is changihghink Jonathan Cahn, a partner at
Coudert Brothers at the time he wrote this, gotight when he suggested to legal
academics:

Your challenge, as educators, is to learn enougbualthe global legal
organization and the cross border disciplines tmely upon, to design
courses that are relevant, that give your studemtsbility within the
culture of those organizations. Obviously, thisktplaces an emphasis on
both transferable disciplines and a capacity withmparative law that
enables the lawyer to transfer these competencasl (individual
experiences) across national borders from one legatem to anothér?

Cahn identifies the core of the transnational el@me law that many schools have
attempted to capture. Those institutions have begudemonstrate the alternatives
available to meeting the challenges of legal proisi¢hat cross borders and jurisdictions.
There are a number of ways that law schools cangeh#o meet this challenge. Those
changes might be resisted at the local level angdod reason (or not so good reason)
by individual institutions. But change is comingnetheless. Educating Lawyers
suggests a method of both assessing those alt@sagainst a standard that is sensitive
to the needs of the practicing bar, and modifyimg alternatives to meet those needs. If
incorporating the international and transnatiom@inent in law school is to be relevant to
lawyers it might be wise for law schools to be sensitivghat framework in fashioning
their approach to legal internationalization.

175 Jonathan D. CahiThe Global Legal Professional and the Challengekegal Education20
PENN STATE INT'L L. REV. 55, 61 (2001) (emphasis in the original).



