The academic stage of legal education – LLB

The goal of the review is to ensure that Hong Kong is a centre of academic and professional excellence in law. What issues arise with respect to university legal education in law in the realization of this goal?  These issues are the subject of the present chapter.

The focus of the review is primarily, but not exclusively, upon preparation for entry to the legal profession. There is a considerable body of law teaching undertaken in Hong Kong for those who are not preparing for the practice of law. Some of this teaching is delivered by staff of the law faculties of CityU and HKU and the balance by the business law and other departments of other Hong Kong universities. 

Courses taught in these departments and law faculties produce graduates who meet commercial and social needs for services with a legal component but which do not require (or receive) the services of a fully qualified lawyer. Clearly, not all functions requiring legal knowledge need a lawyer’s attention. Thus, looking at the courses provided by business law and other university departments provides an important context, if not a central focus, for the review. This teaching is briefly noted in Chapter 10. It is not examined in this chapter.

The observation has been made more than once during the consultations that these courses are part of a new direction in Hong Kong and an important dimension of the community’s capacity to understand law and legal system and to assist in the civil society that it sustains.

4.1 The uneasy history of the academic study of law 

The Hong Kong system of legal education derives from that of the United Kingdom albeit with some distinctive local modifications. Its modern character, however, reflects the history of English legal education and some shaping traditions. 

It is a distinctive feature of the English tradition of legal education that the study of law in university is of relatively recent origin. Rather than being located in universities, training of prospective lawyers was intensely practical, in articles of clerkship for prospective solicitors and in the Inns of Court for barristers. Oxford and Cambridge had long set their face against the study of English law in favour of civil law and it was not until after the middle of the 18th century that English law was introduced as an academic discipline at Oxford. The introduction was reluctant since universities were not seen as places where professional training should be conducted. It was not until the early 19th century that tentative moves were made towards a university based system of legal education. The moves toward a university based system of legal education faltered, however, until the report of a select committee on legal education of the House of Commons in 1846. 

The Committee’s report inaugurated the struggle to reform legal education; indeed the modern structure and institutions of the legal education system may be traced directly to it. The Committee lamented the almost complete absence of any organised system of legal education and of any machinery for testing the fitness of prospective barristers. The examination machinery for solicitors was said to serve “merely as a guarantee against absolute incompetency”; service under articles of clerkship was of little value because solicitors had no time to direct and supervise the clerk’s studies.
 To these causes the Committee ascribed the “prevailing low standard of professional attainment, the poor quality of argument in the courts, the absences of any jurists of eminence and the paucity of textbooks”.
  The Committee recommended that universities should provide an education in law but not such as to qualify for practice. Rather, the Inns of Court and the Law Society should establish separate institutions to provide professional training. A stricter system of examinations was also proposed.

The universities acted quickly and law courses were offered at universities. Student numbers were never high and many prospective barristers continued, until well into the 20th century to take degrees other than in law. The late arrival of the academic study of English law has its legacy in continuing tensions between the practical and academic domains of legal education and the proper location of responsibility and prerogative for each.

4.2 The structure of Hong Kong law degree programmes

There are only two universities that award a law degree in Hong Kong. Legal education at HKU dates back to 1969, when a Department of Law was established within the Faculty of Social Sciences. In 1984, the present structure of the Faculty of Law was established. The Faculty consists of the Department of Law and the Department of Professional Legal Education. It also has attached to it a Centre for Comparative and Public Law (established in 1995) and an Asian Institute of International Financial Law (established in 1999). It has a total of 47 teaching staff and 26 administrative, clerical and other supporting staff. There are a total of 924 students enrolled in various programmes offered by the Faculty.

	Programmes
	Number of students

	Bachelor of Laws
	403

	Mixed degree (law and business) (from 1999)
	25

	Mixed degree (law and political science) (from 1999)
	20

	Postgraduate Certificate in Laws
	185

	Postgraduate Certificate in Laws (SPACE)
	162

	Master of Laws
	81

	Postgraduate Diploma
	11

	Postgraduate Diploma in Common Law
	21

	Research Postgraduate
	21

	
	924


The School of Law at CityU enrolled its first LLB students in September 1988. The original rationale for the LLB course at CityU was largely driven by the Hong Kong Government’s desire to promote a second law school in Hong Kong which would supply the perceived need for local lawyers educated in Hong Kong law. In view of the increasing economic and political ties to the Mainland, there was also the motive to produce law graduates who appreciated the linguistic issues facing the Hong Kong legal system and who were knowledgeable in the legal system of the Mainland. In addition, CityU teaches a range of postgraduate programmes including the PCLL. Enrolments in law programmes are considerably lower than at HKU although, unlike HKU, law teachers at CityU are involved in a substantial body of service teaching for other programmes of the university.

An important measure of the success and influence of both law schools is the positions assumed by their graduates in Hong Kong society, professional life, the judiciary and government.  Graduates of both law schools are to be found in the Legislative Council, the bench, Senior Government Counsel and major law firms.  A number of High Court judges and Senior Counsel are graduates of HKU from the 1970s.  The success of these graduates and the responsibilities they assume in Hong Kong are powerful testimony to the quality of law degree programs at the two universities.

4.3 The goals of university legal education and the place of skills training 

4.3.1 The balance between professional and liberal education in the LLB

There is a tension on the modern LLB in most common law countries in regard to its professional dimension and its function as a liberal education. It is widely accepted that law programmes should provide a broader, more liberal education and that the training of lawyers for private practice is no longer the sole purpose of the undergraduate degree.

In accordance with this new way of thinking, law courses in the USA, Canada, Britain and Australia have gradually shifted to incorporate substantial theoretical, analytical and critical components. Similarly, Hong Kong law schools have added compulsory courses such as Legal Theory and Law and Society.

One way of formulating this issue is to ask the basic question: “what intellectual equipment does a good lawyer need?”  One answer might include the following competencies —

· to work independently

· to communicate fluently and clearly

· to develop a critical approach to existing law

· to appreciate the social, political, economic and commercial contexts in which law operates.

4.3.2 The balance between acquisition of knowledge and of skills in university legal education 

Similarly, there is a contest in undergraduate legal education between coverage of areas of knowledge and generic skills. The challenge is to shrug off an obsession with content in which law teachers are experts in favour of wider intellectual and professional skills formation.

The Law Society’s position on legal education and training is that a degree which qualifies students to seek admission to practice in Hong Kong should enable students to acquire through study in depth of substantive areas of law, and by using primary sources (i.e. cases and legislation) —
(a) general transferable intellectual skills;

(b) knowledge and understanding of the general principles, nature and development of law, and of the making and interpretation of common law and legislation;

(c) legal values, including a commitment to the rule of the law, justice, fairness and high ethical standards;

(d) knowledge and understanding of the contexts in which law operates; and

(e) a basic knowledge and understanding of the legal system in China.

The Law Society identifies the following skills as included within general transferable intellectual skills —

(i) the construction of logical argument;

(ii) the capacity for abstract manipulation of complex ideas;

(iii) the systematic management of complex factual information;

(iv) intelligent, critical reading of texts;

(v) the use of the English language and the Chinese language (where applicable) at all times with scrupulous care and integrity;

(vi) the related ability to communicate orally and in writing in a clear, consistent and compelling way; and

(vii) competence in retrieving, assessing, analysing and using texts and information, including technology skills.

The knowledge and understanding of the general principles include —

(i)
the ability to handle judicial decisions through reading and analysis of cases; and

(ii)
the ability to handle Hong Kong SAR legislation through reading and analysis of statutory and other relevant materials.

The Society states that the aim of education and training is to produce lawyers who —

· uphold legal, professional and ethical values;

· can think through and solve problems;

· are knowledgeable in the law; and

· have the necessary linguistic and communication skills.

HKU states its conception of the role of skills in the LLB thus —
Pursuant to our commitment to a liberal training of minds and intellectual abilities and without losing sight of our historical mission to train local lawyers, we have increasingly focused our teaching and assessment on ensuring graduates possess core competencies enabling them to meet future challenges. These core competencies are:

· Critical thinking skills

· Communication skills — oral and written presentations, bilingual skills

· Research skills

· Comparative insights, familiarity with PRC law, and wider legal perspectives

· Solid grasp of fundamental areas of law (particularly the common law).

HKU acknowledges the balance between content and skills —

We are particularly conscious not only of the need to teach students substantive and procedural law, but also to help them to develop core competencies such as critical thinking skills, problem-solving skills, communications skills (oral and writing, English and Chinese), research skills, comparative law insights and inter-disciplinary perspectives. Thus in the Bachelor of Laws (LLB) programme, some courses are designed with a view to placing law in its social, theoretical or comparative texts and all students are required to have some exposure to such courses.

What mechanism needs to be established by the faculties to strike a suitable balance in legal education in the LLB with respect to the academic and professional components of legal education in between legal studies and liberal education?

4.3.3 Consultation comment upon the place of skills in the LLB

During the course of the consultations a number of comments were made which raise issues for consideration and comment. They are noted here and at other places in this chapter not to signify agreement with them but to use them as devices for attracting discussion of aspects of legal education. The following comments were made on skills issues —

· A non-lawyer thought that there were difficulties in communicating with lawyers who were retained to give advice to other professionals in their joint sphere of interest. Lawyers often lack an understanding of the mission and goals of the other discipline. Lawyers need to be educated to understand the disciplinary structure of their clients and to see their solutions and systems within the clients' structure and needs and not those of the lawyer.
 

· Another person consulted thought that legal skills are important. The question was how to teach them effectively. He referred to "intellectual anorexia" in Hong Kong: less able people were studying law, less able law graduates were being produced, and they were often people who had a disposition towards nit picking, to saying "no" rather than finding a creative way for clients to achieve their objectives, with a focus that fell short of the big picture. He thought that lawyers should be trained to conceive of the possible and suggested the US model of a graduate LLB and a mode of instruction that focussed upon skills, rather than those of rote learning.

· One person consulted said that Hong Kong students lack the ability to read a case. They cannot find the fundamental issue in a case — their comprehension skills are confined to the headnote. Indeed, she says they would not know how to find a case in a library because few have had experience of a library.

· Another raised the issue of communication skills with clients. She said that it is important for lawyers to explain to clients how long a case or matter will last or take. Clients have no experience with lawyers and lawyers may have worked for a very long time on a transaction. 

4.3.4 Other opportunities for law graduates and the implications for law school admissions

The international experience is that more and more graduates seek a wide variety of positions in practice as well as non-traditional paths upon completion of their law degree or articles. Some graduates seek employment with a policy division of the government, a business corporation, a community or public interest organisation, or another body such as an industrial union. Others choose a career in academia, the public service, international human rights organisation, or within the business or financial sectors. Law has proved a prized preparation for these diverse careers. This diversity of graduate destinations has yet to reach its maturity in Hong Kong.

In 2000, an internal review by HKU of its Faculty of Law (but with external membership) addressed the apprehension that —

the University Grants Committee on the observation that numbers were redeployed by the University would be encouraged to think that society did not need so many lawyers, and might therefore effect the cut on student places.  (Ironically, this situation could be attributed to the very success of the Faculty in seeing 85% of its graduates joining the legal profession.)  The Review Panel, having the opportunities to make frank exchanges with representatives of the legal profession (including an eminent City Firm), failed to find any evidence to support the argument for reducing the number of student places.  Hong Kong has the lowest numbers of lawyers per capita of any Common Law jurisdictions.  If anything, the consensus was for an increase in the supply of law graduates.  The crux of the matter was not the surfeit of law graduates but the quality of our local graduates in the face of competition from the influx of overseas lawyers.  It must also be emphasised that a legal career is not the only form of employment for our law graduates.  Above all, the Panel was strongly of the view that the issue of the number of lawyers practising and the number of students receiving an education in the law (or an aspect of it) were quite separate and distinct.  These two issues must not be confused; and external pressure to limit the number of student places in the Faculty must not affect the University’s mission and right to offer a sound legal education.

These issues are wider than curriculum balance although they undoubtedly have significance for the curriculum issue.

4.4 Combined studies programmes

4.4.1 Hong Kong initiatives towards combined studies programmes

The movement towards combined studies programmes extends law faculty involvement in teaching programmes outside the straight LLB degree. CityU offers the Bachelor of Business (Accounting and Law) degree, a three-year programme in which accounting students take law courses and exit with the Bachelor of Business Administration degree in accounting to which students may add an LLB by undertaking a year of self-funded law study. If the initiative with the Department of Accountancy is successful, CityU will possibly move to a law and business degree and a law and political science degree.

Similarly, HKU has introduced combined studies programmes in the Bachelor of Social Sciences (Government and Laws) and Bachelor of Business Administration (Law) degrees and has proposed new combined programmes in Civil Engineering and Law, Law and Information Technology, and Surveying and Law. As with CityU, students do a mix of law and subjects in the other discipline stream for three years, and then take their degree. They are then able to do one more year of self-funded law study which entitles them to take a law degree. The overall effect is that the mixed degree is of four years in length. The joint degree programmes are very popular.

HKU acknowledges weaknesses in the models adopted —

Unfortunately, it is already apparent that the mixed degree programmes, presently structured, as largely an amalgamation of two distinct degree programmes, will not fully expose students to much cross-disciplinary perspective. Ideally, each participating department should develop tailor-made inter-disciplinary courses, but this has not so far happened, mainly because the two mixed degree programmes are developed within the existing funding models with no extra resources. We have done our best within this constraint, but we will need additional resources to develop the kind of curriculum that can maximise the benefits of bringing two disciplines together and best serve the objectives of such programmes.

Another major constraint is that the students, because of the demands of two different curricula, have a very heavy workload and simply do not have time properly to digest and appreciate the inter-disciplinary values in the programme or to bring the different perspectives they have acquired into proper focus. This is mainly due to the constraint that the mixed degrees have been offered within a 4 years model, unlike many mixed degrees elsewhere (eg. Australia where they are usually five years duration). This is compounded by the fact that the 4th year is self-funded, potentially posing great financial difficulty for students entering the 4th year, let alone doing a 5th year. We believe that if we are to offer a world class mixed degree, additional resources need to be made available for the purpose of extending the duration of study to 5 years, or at least for the purpose of funding the 4th year of study.

4.4.2 Consultation comment upon combined studies programmes 

Again, among the comments made during the consultations, and reported here solely for the purpose of stimulating wider discussion, a number related to combined studies programmes —

· One of the students had, after completing the LLB, gone into commerce, working for an investment bank. The law studies had helped her a little bit but not very much. She was regarded as very odd to be doing that when she finished her LLB. In those days (1993) lawyers were seen as a very privileged class and it would be regarded as very strange not to go on to become a lawyer. It would still be seen as very odd. If dual degrees were available, this would make all the difference. Having a dual degree would be regarded as a bonus by employers. Her plans were now to become a solicitor and, later on, an in-house counsel. She thought that employers in investment banking would see the law graduate’s analytical power as useless to them on its own.

· A representative of a statutory agency thought that law students should have more understanding of economics, market functions, and the regulation of basic utilities. For example, in the privatisation of a major utility, lawyers need to be aware of the consumer needs and perspective in the transaction. She gave an example of an (unnamed) lawyer who would shortly be playing a crucial role in a transaction of enormous significance. This person has little knowledge of the issues and of the needs of consumers (including their need for protection). These perspectives are generally lacking in the Hong Kong background. 

· Lawyers need to have an aptitude for inter-disciplinary co-operation. They need to be able to work with accountants, IT experts, social services personnel, etc. Lawyers are very good at co-operation with the financial sector (e.g. bankers) but IT is new. As regards co-operation with the social security/welfare sector, individual lawyers only are good, not the legal profession as a whole. There is not, in general, a sufficient orientation of lawyers towards this sector. 

· One speaker lamented the almost universal tendency of Hong Kong students to go to law school to become practising lawyers. She asked how this mentality might be changed. She suggested that the joint degree might be effective here since it had the potential to change students' mindset from the outset of their degree when they do the non-law component initially. 

4.4.3 Australian experience with combined law programmes

The structure of combined law programmes

Students enter Australian law schools through a number of routes. Some have completed degrees in other disciplines and enter upon three years full-time study for the LLB or its part-time equivalent, as in the United States. Alternatively, students coming from school (typically around 18 years of age) may enter upon law studies directly. However, in most Australian law schools there is a requirement that students who do not hold another university degree must study the LLB in combination with studies leading to another degree. Students entering university to undertake a combined law programme make up the majority of Australian law students. These combined law programmes have a standard duration of five years full-time study of which the law component typically occupies three years. The programmes offer dual degrees as part of a single programme which is structured so as to provide opportunity for integration between its two disciplinary elements.

In those universities that allow the LLB to be taken by non-graduates outside of a combined law programme, the standard duration is four years.

The idea of a combined degree is not unique to Australia although it has perhaps reached its highest elaboration there. The rationale behind the combined law programme is to provide law students with a broad and liberal education. Law is considered unable to provide such an education on its own since it is perceived as too narrow. The intellectual formation of students requires study of another discipline to expand their intellectual horizons and skills. 

The most popular and traditional combinations have been with arts, science, commerce or economics; however, at a number of universities, law can be undertaken with other degrees such as social science, media studies, applied finance, Asian studies, journalism, tourism, communications, and information technology. Commercially oriented degrees are not the only professional degrees to be combined with law. They are, however, the most popular of the combined law degree programmes.

It might be helpful to list the combined law programmes offered at one Australian university. The range is broadly typical of Australian combined law programmes generally. At the University of New South Wales, there are 17 combined law programmes in the following disciplines —

Bachelor of Architecture/LLB

Bachelor of Art Theory/LLB

Bachelor of Arts/LLB

Bachelor of Arts (Asian Studies)/LLB

Bachelor of Commerce (Accounting)/LLB

Bachelor of Commerce (Finance)/LLB

Bachelor of Commerce (Marketing)/LLB

Bachelor of Commerce (Industrial Relations)/LLB 

Bachelor of Commerce (Information Systems)/LLB

Bachelor of Commerce (International Business)/LLB

Bachelor of Economics/LLB

Bachelor of Civil Engineering/LLB

Bachelor of Environmental Engineering/LLB

Bachelor of Jurisprudence/LLB

Bachelor of Science/LLB

Bachelor of Social Science/LLB

Bachelor of Social Work /LLB

Most of these combined law programmes are of five years full-time duration although the programmes in Engineering, Architecture and Social Work are of longer duration (6–6.5 years) because of the dual professional accreditation requirements. A proposal for a combined law programme for those wishing to study medical sciences without proceeding to a full Medicine qualification is currently being discussed.

Under the typical structure of combined law programmes, approximately one quarter of each of the first two years is devoted to law study, rising to one half of the third year and the whole of the fourth and fifth years of the programme. 

The comparative advantages of combined law programmes

It is fair to say that the popularity of law as a field of tertiary training in Australia rests in some significant measure upon the appeal of the combined law structure. The dual degree requirement may serve the goals of intellectual formation, as in Arts/Law programmes. However, it can also provide powerful vocational preparation across a wider employment field. Graduates who have combined legal education with another discipline occupy a powerful position because of their dual professional training and the advantages of simultaneous study. Perhaps in consequence, in Australia, legal education is valued both by students and employers as preparation for a wide range of careers outside legal practice, in finance and commerce, government and the community sector.

There are other important academic and utilitarian considerations in favour of the combined law structure over, say, the system that requires serial (i.e. two stage) study in the two disciplines or allows joint degree programmes only at the graduate level. 

First, in comparison with serial study structures, combined law programmes have the not inconsiderable advantage of simultaneous study in two disciplines which, although sometimes intellectually disparate, yet greatly assist understanding of the other discipline. There are considerable gains from the mutual benefits that simultaneous study in cognate or even disparate disciplines offer. Such study is also a powerful tool for interdisciplinary study, for encouraging students and their teachers to pursue intellectual horizons beyond the boundaries of their own disciplines.

Second, there is considerable time saving in the combined law programmes. Their standard duration is one year less than the aggregate length of the separate programmes. This reduction is commonly achieved by reducing the standard content of the non-law discipline by one year. Their standard duration is also two years less than the United States graduate law programmes that require four years of foundational study in college followed by three years of law education.

Third, the combined law structure facilitates academic disciplinary specialism in a particular area as a prelude to potential professional specialisation upon graduation. Thus, students planning an academic or professional career in government service or political leadership find the combined study of political science or international relations with foundational law subjects of enormous advantage to the study of each of those disciplines relative to the effects of serial study of each area. The combination of studies in finance and accounting and law in the Commerce/Law programme is no less potent.

4.5 Graduate law programmes

A number of persons consulted argued that law should become a course for graduate study and that students should complete another degree before commencing legal studies. The case for graduate entry to law school is well made by Acting Dean David N Smith of CityU —

There are several reasons for what seems to be a significant movement worldwide toward postgraduate legal education.

The first is that it is simply no longer feasible to study law in isolation from other disciplines.  Law spans the whole spectrum of human experience, from domestic relations to corporate and governmental responsibility and liability, to international relations.  Virtually every aspect of law is influenced by and influences economics, social theory, science and technology.  Lawyers in the coming century will be increasingly challenged in Hong Kong and elsewhere in dealing with technologically and socially complex issues. …

Great judges, legislators and law reformers are those who not only understand ‘the law’, but who also have broad humanistic interests and a rich understanding of history, literature, sociology and the sciences.  Three-year undergraduate legal education simply does not provide time and room for this broad-based preparation.
A second reason for the discernible movement toward graduate legal education is that the teaching of law at the graduate level can proceed at a much more sophisticated level in the classroom if students have previous years of university education, a high level of competence in English and knowledge of science, humanities, logic, the corporate world and social structure. … Related to this is the fact that a student at, say, the age of 21 is likely to make a more reasoned and mature decision to pursue law studies than a student just completing secondary school.

In the United States and Canada, the normal mode of entry to the legal profession requires seven years of study, four at an undergraduate level following a general education and leading to a degree (usually BA), followed by three years of study in law leading to the JD degree. North American law schools do not favour the combined course of study which is seen as diluting the impact of the intensive first year of study in law which is the major feature of North American legal training. The student proceeding straight from high school into a combined course would be less mature than the postgraduate student and there may also be competition at times from the different faculties or disciplines involved for the time and interest of law students. This is perceived by some as possibly having undesirable impacts on legal training.

Undoubtedly, to require that law be a postgraduate qualification would prolong the period of study and make it more expensive. It would also arguably set the minimum standard at too high a level. It would, perhaps, for practical purposes, prevent some from taking law degrees part-time because of the length of study required of the two degrees.

4.6 Part-time teaching

Neither of the two law schools in Hong Kong provides opportunities for study at undergraduate level for part-time students. In the early 1990s, the HKU faculty had explored the option of a part-time course but decided not to offer it because of the limited staffing resources then available. Similarly, CityU had explored a proposal for part-time LLB, but it never proceeded. 

The possible exclusion from their programmes of mature and experienced students, some of whom may have been denied the opportunity of full-time study has been relieved only by the existence of the SPACE programme. That programme is at some cost in terms of the English focus of a number of courses that must be taken and arguably in the range of skills that are required: see Chapter 5.

4.7 Curriculum issues

There are two broad areas of tension in relation to the curriculum of LLB programmes. The first is a problem of specifying the compulsory core that all students must undertake. The second concerns the difficulty of maintaining relevance so that curricula respond rapidly to legal responses to changing social and technological phenomena. 

4.7.1 The scope of the compulsory core

Hong Kong universities are, formally at least, at liberty in prescribing the content of the LLB degree. That is done by regulations for the degree adopted by each university. These regulations specify the curriculum requirements in some detail, including compulsory courses. Those requirements are augmented by the universities regulations for the PCLL. HKU’s regulations for eligibility for admission to the PCLL state that the candidate shall hold a degree in law from the university or comparable institution and that the candidate’s degree “must be in common law, should normally be from a Hong Kong or common law institution, and should include passes in six law subjects or subject areas including the following: constitutional law, contract, criminal law, property law, tort and trusts (or equity or remedies) in addition to satisfying the university as to the candidate’s competence in Business Associations and Evidence”. Effectively this requirement expands the compulsory core for the great bulk of students who intend to proceed to the PCLL.

Approximately one half of the LLB curriculum of each university comprises compulsory subjects. The common compulsory subjects are —

· Constitutional and Administrative Law 

· Legal Systems and Method

· Law of Contract

· Law of Tort

· Criminal Law

· Property Law

· Legal Theory

· Mooting 

· Legal System of the People’s Republic of China

To that structure each university has variously added compulsory study in areas such as equity and introduction to trusts, law and society, legal skills, the use of English language in law, information technology, Chinese language and communication, Chinese history and civilisation, and general education. The LLB degree at CityU and HKU is said to be showing the strain of its short span of three years and of curriculum overload. This is compounded by the difficulty that students are not working in their mother tongue. The new combined studies programmes are squashed in, perhaps untidily. 

There is an issue also as to whether the LLB curriculum should attempt to develop professional legal skills as distinct from both intellectual and practical legal skills. These professional skills might include client interviewing and counselling, advocacy and communication, negotiation, mediation, and other dispute resolution skills, and drafting and other legal writing and research skills. These skills are in addition to the skills of legal analysis and reasoning, comprehended as an essential part of core intellectual skills, and those practical legal skills such as in conveyancing transactions, which belong to vocational legal training. In some comparable countries, such professional skills are seen as an important part of the law school education process.

The English compulsory curriculum core is represented by the six subjects that are prescribed by HKU for admission to its PCLL (above). In Australia 11 areas of knowledge must be included in an accredited law degree —
· Contracts

· Torts

· Criminal Law and Procedure

· Equity (including Trusts)

· Property, both real property (interests in land) and personal property

· Administrative Law

· Federal and State Constitutional Law

· Civil Procedure

· Evidence

· Company Law

· Professional Conduct (including basic Trust Accounting).

The Australian admission rules adopt a broad-brush approach, defining general areas of study and leaving law schools with some latitude as to how the subject areas are integrated into the degree. 

4.7.2 Relevance and responsiveness in the elective portion of the curriculum

Both CityU and HKU refer to the “tightness” of the three year LLB programme. Part of the pressure within the programme is due to the addition of compulsory subjects such as that on Chinese civilisation and, as appropriate, English language enhancement at CityU and comparable courses at HKU. Inevitably, however, the pressure on the curriculum reflects the constant growth in new areas of legal regulation and development and their legitimate claim for recognition within the LLB curriculum. As an example of the issues to which, it is said, the LLB ought to legitimately respond, Professor H K Chang, Vice-Chancellor of CityU, has argued for the importance of inter-disciplinary education for lawyers and other professionals: lawyers, he said, must be broadly educated —

Judges and legislators must understand social behaviour and politics and economics and science and sociology. Criminal lawyers must understand scientific evidence. Domestic relations lawyers must understand the sociology of the family. Intellectual property lawyers must understand the world of arts and sciences. How do we fit all of this into the confines of existing legal education?  How do we expose students to newly emerging areas of the law such as health care law, social welfare law, law and economics, the law of intellectual property, comparative constitutional law — all within the context of a three year LLB programme?

Equally, reference might have been made to new fields of law emerging quickly, often in response to new technologies, for example, Information Technology Law, Media Law focussing on technological convergence, Transnational Legal Problems arising from the Internet, E-Commerce, Electronic Banking Law etc. While some of these areas are legitimately addressed in postgraduate taught programmes, that is a route which only a minority of law graduates will take. Some advertence, therefore, to pressing developments which are likely to have an impact upon legal practice or the other careers of graduates would have claims for some priority in the elective portion of the LLB programme.

The internal review of HKU’s Faculty of Law found that the availability of law electives, which varied from year to year, would constrain the ambitious push for a balanced LLB degree.  At the same time, the Panel considered that the concentration on law subjects in the LLB curriculum left little room to broaden the intellectual horizon of students.

4.7.3 Consultation comment upon the curriculum issues in the LLB

Is the present core curriculum sufficient for legal practice and the likely destinations of law graduates?  Are there gaps evident?  The following comments were received from the consultations —

· There is a lack of significant commercial elements in the LLB and PCLL curriculum. There is, for example, little of the law and economic analysis in those programmes that dominates the American thinking in relation to problems of corporate and commercial law. 

· The LLB might valuably focus upon comparative law rather than upon the common law. If its focus were upon comparative law, it might include the law of the USA, Europe and Mainland China. In the longer term, Hong Kong’s legal system might take on a much more comparative character if it sheds its close links with the common law. Perhaps the LLB ought to become a distinctively comparative law curriculum to anticipate this development. 

· Among the asserted gaps in the LLB core curriculum is the law relating to sale of goods.

· There is a strong local presence by European community countries in Hong Kong but very few local lawyers have expertise in European law. 

· It is time to have a subject on consumer protection law in the LLB curriculum in view of recent legislation even though there are no cases interpreting it. There is no consumer protection textbook. 

4.7.4 Other issues affecting curriculum development

Other issues arise for consideration in the preliminary review with respect to constraints that necessarily apply to the development of curricula.  These include constraints internal to the universities, including resource and staffing constraints, and external limitations including the sometimes conflicting expectations of external organisations and individuals with a stake in the quality of law graduates and the professional services they will render.

Specific issues that arise under this heading, and in respect to which comment is sought, include —

· the processes under which curricula are developed and the forces that shape their development;

· how new topics are identified for addition to the curriculum and the general process of curriculum renewal;

· the quality of the processes for the validation and accreditation of law degree programmes; and

· the library and other support systems for law teaching.

4.8 Teaching methods

The formal education of law students is provided primarily in a classroom where it is possible to identify four distinct methods of teaching. Although, in practice, one may tend to blur into another, the principles on which they are based differ, and the modes employed will affect the skills and attitudes of students.

4.8.1 Lecture and tutorial teaching 

Incidence and practices

The traditional form of law teaching is by lecture. This form involves no active student participation, except perhaps in the form of an occasional question to clarify a point made by the lecturer. It assumes a knowledgeable teacher with information to be conveyed to uninformed students. Although the emotional impact of oral explanation can often be more stimulating and efficient than private reading and can provide emphasis and elaboration, it is primarily a one-way process of conveying a maximum of information and ideas in a minimum of time.

The second basic form of instruction uses small discussion groups. In some laws schools these take the form of tutorials and are supplementary to lectures. Other schools have tried to abandon large classes altogether, and thereby break down the “icy distance” and “hostility” that is sometimes associated with the formal lecture. Discussion is based on material previously assigned by the teacher, but the students are allowed a greater opportunity to mould the structure of the class. This method is sometimes combined with an attempt to avoid myopic concentration on the decisions of appellate courts.

The standard mode of teaching at both HKU and CityU is through lectures and tutorials. The building environment of the HKU faculty impose rigidities upon choice since available classrooms are, for the most part, in the format of larger lecture rooms or small tutorial rooms. 

Both law schools in Hong Kong put some emphasis upon active participation in class although it is unclear to what extent this is successful. At CityU, teaching in the PCLL and the LLB is in small group mode (about 45 in each class) which provides opportunity for interactivity. In contrast, service teaching is delivered in classes of about 300 reinforced by small tutorials. CityU reports a small staff:student ratio of only 1:10 in their small group teaching. Larger lecture groups are more common at HKU, reflecting its greater student enrolment in the LLB programme.

There may be, in any event, considerable obstacles arising from students’ secondary school educational practice with which they are most familiar. Thus, the Acting Dean of HKU faculty has written —

Most of the 18- or 19-year-old students who enter the LLB programme have had limited experience outside of Hong Kong and little practical experience. They have, in the most part, succeeded in school through an over-emphasis on rote memorization and a lack of self-expression and analytical skills. It may not be realistic to expect that any law faculty, over the course of the three-year LLB and a one-year PCLL, can take such students and transform them into mature, independent, world-wise practitioners and be capable of meeting the very high standard expected of a legal practitioner. Rather the four years of educational training must be viewed as part of an overall training process that also includes trainee solicitorship, pupillage, continuing legal education, and, in some cases, further educational and practical experience abroad.

There are initiatives that extend the functions of tutorials at HKU. One lecturer spoke about her innovation in one of the core subjects. She got students to write essays before the tutorial which she would mark so that tutorial time might be better spent on analysis by students already familiar with the subject matter. She thought that students' legal analytical skills were not comparable with their general intellectual skills, because of the lecture/tutorial teaching method widely used. Thirty years ago there were seven or eight students per tutorial, now there is 17 or 18 and only 55 minutes a week were available. She has worked hard at getting more discussion in class but really cannot reproduce the effect she achieved from a smaller tutorial size. She suggested that there needs to be a reduction in the number of courses or topics taught and a shift from spoon-feeding to a  focus upon the core competencies of students. 

Another teacher spoke about her initiative in teaching the Use of Chinese in Law course. This course had been taught in Chinese to cope with the bilingualisation development. She had abandoned the lecture/tutorial format and divided the class of 60 students into groups of about 15 each. She met with all the students together for one hour per week for a lecture in which she set out the concepts that would be covered during the week and then met each group for two hours. The problems were assigned in advance and students gave a presentation for ten minutes in each class. The students have responsibility for one major presentation in class plus a substantial piece of writing or a moot. Students would write the papers for themselves, sometimes by going to the library and looking at translations from English statutes into Cantonese to detect deficiencies in those translations. This is very time-consuming on her part. Students kept coming to her for clarification and advice. She also has three extra class contact hours per week. Nonetheless, this initiative attracts high ratings for her course, although students said that they really could not handle two such courses at the one time. 

Consultation comment upon teaching methods in the LLB

Among the comments made during the consultations, and reported here solely for the purpose of stimulating wider discussion, a number related to teaching methods in law programmes —

· There needs to be more help for students at the very beginning of their law degree, because there are differences of expectations on the part of students and teachers. Students need, for example, to have specific instruction on how to read judgments in order to extract the principles. They are not taught this. 

· All of the students have the mental capacity to think critically and so on, but the system forces them back into a more memorising-of-content approach. They do not want to risk their degree. Students who are good at research and other such skills do not necessarily do well in the examinations. As a result, students learn how to get the best results in the subject, that is, to prepare for the examinations. 

· Attendance at lectures in some subjects is low, representing the perceived usefulness of the lectures. Tutorials are compulsory and they are attended. There are two styles of teaching — spoon-feeding and interactive teaching. The attendance rate will increase if the spoon-feeding style is adopted. There is some justification for this because in law more time is needed to explain the principles and so spoon-feeding is useful. Many students expect spoon-feeding. Much of the teaching is just like they would have had at high school. The aim of developing the skill of critical thinking is not being actualised in reality in the teaching programme. 

· Class discussion of the materials is sometimes superficial. 

· In order to address the passivity of students in tutorials, some assessment of class participation may be necessary. 

· One student mentioned that at an English university she attended, the tutorial groups comprise only five students. This made the tutorials far livelier and also built up a bond between the students and the tutor. There are about 20 students in tutorials at HKU which are dominated by the students who prepare for them. There is a reluctance to share their best ideas with fellow students because of competitiveness between students. Another student said that the skill of reading judgments was not taught either in lectures or tutorials.

· There is a studying culture of entering students which encourages them to do just enough to get a pass. 

4.8.2 Interactive teaching methods

Usage and resistance

Thirdly, there is the so-called “Socratic method” based on question-and-answer between teacher and student. Historically, this method was associated with Dean Langdell of Harvard Law School who also believed that the proper, indeed, the only, raw material for legal discussion was appellate court decisions. Thus, the Socratic method is usually thought of as the “case method” because discussion is based on case reports. The method has been succinctly described thus —

After 1870, when Langdell’s case method was first introduced at Harvard, the lecture system began to give way to the new ‘scientific’ form of legal education. Rather than hand down a set of rules to the student, the professor, often with blistering questions and sarcastic retorts, would help the novice to find for himself the principles of law. The ‘principles’, of course, underlay the rules.

The rationale of the system is simple. The professor, who had read all the cases in a given field, could select those most illustrative of the basis principles; and the student, in his innocence, would read the case precisely as one reads the newspaper so that the professor, through a line of questions, could lead the student to see the ‘real’ meaning of the case. That is, he forced the student to discover inductively the ‘principles’ of law.

This form of training demands active participation, at least by some students, in each class. It encourages students to formulate the principles underlying the cases, and to articulate their thoughts. It suffers the weakness however, in particular cases, of generating a hostile classroom atmosphere, “with the hostility directed from the icily distant teacher towards the student on the spot”.
 The technique is also a rather blunt and inefficient instrument for imparting basic information.

As indicated, the modest class sizes in the LLB programme, at least at CityU, allow some scope for this mode of teaching although the precise incidence of such teaching has not been explored at this stage of the review. 

Consultation comment 

Among the comments made during the consultations, and reported here solely for the purpose of stimulating wider discussion, a number related to interactive teaching methods —

· The law schools favour interactive teaching methods in principle.  However, there is a problem with the interactive style of teaching because students are passive and do not prepare for class. They say that they need the framework of the law in order to engage in interaction. They could obtain this if they were to prepare for the class but students do not prepare. Without this, the lecturer is forced back into spoon-feeding.

· A comment was made that examinations should be constructed so that they more directly tested critical thinking and other intellectual skills.

· A student claimed that many examinations are currently recycled, using questions from previous examinations. 

· Interactive teaching is not welcomed by students, not so much because of the style of exchange but because the content is not what students want, i.e. the discussion is often too advanced. The students have not first obtained the basic principles which enable them to be able to engage in the discussion. Some report that they are required to evaluate or make suggestions before they know what the law is.

· The issue was raised as to whether students had difficulty in reading printed material. The students consulted agreed that there is difficulty with reading and often they are given a considerable amount to read in English. The teaching of English in schools does not require them to do a lot of reading in English. Over time, most students can overcome this. On the other hand, in first year, sometimes it is extremely difficult and so students give up or lower their standards. The reality is that students do not read ahead for tutorials. But they are given a lot of material to read and there could be up to 100 pages to be read for a class. There is a question of whether this is realistic and, in fact, counter-productive.

· One class operated in seminar mode with background information given by the teacher and the class breaking up into smaller groups of five or six from time to time. Even so, not many students prepared before class and this year, the lecturer changed back to the lecture and tutorial format although he has maintained seminars of two to three hours every fortnight. 

· Student participation in the interactive method is undermined by student passivity and unwillingness to prepare. To encourage critical thought, the Law School removed past examination scripts from the Library (comment by staff member).

· A teacher at HKU asked, "How do we make sure that time spent by students in class preparation pays off in terms of examination results?  What incentives can be put in place?"  She referred to the practice within the medical faculty whereby students are marked for attendance (albeit only a very small percentage), for participation in class, the presentation of papers and encouraged to work in groups.

· Is there greater scope for a problem based mode of teaching in some subjects?

4.8.3 Clinical legal education

The fourth method, clinical legal education, is relatively new to law schools outside North America where it is well established. Several British and Australian law schools have established legal clinics for the education of their students. The argument for its application to legal education was picturesquely put by the American jurist Jerome Frank several decades ago —

No one, if he could do otherwise, would teach the art of playing golf by having the teacher talk about golf to the prospective player and having the latter read a book relating to the subject. The same holds for toe-dancing, swimming, automobile-driving, hair-cutting or cooking wild ducks. Is legal practice more simple?

The clinical component has taken firm root in the United States and, to a lesser extent, in Canada. Difficulties in obtaining adequate resources for the law schools have limited their opportunities since clinical programmes are relatively staff intensive. Even if resources were no obstacle, it is quite possible that some law schools would reject comprehensive clinical programmes as being outside the traditional concerns of the university and more properly the preserve of practical legal training, in its institutional or in-service forms.

Clinical programmes may take several forms. One is the placement of students in legal offices or government agencies, working under the supervision of legal practitioners and officials. This placement model has been widely adopted in other professional faculties, for example, social work. Another model allows law students to work at legal centres associated with law schools. 

However, clinical legal experience need not be confined to special courses. Special projects allowing students to work for credit on actual legal problems can be provided within the structure of other subjects, in which students are required to research problems or prepare papers on specific cases. Such projects tend to demand a high commitment of the student’s time and frequently the student will not be able to follow the case through to its conclusion during the semester in which the subject is taken. A further difficulty with clinical education arises out of the need for close supervision of the students, preferably by sympathetic practitioners or teachers with substantial experience of legal practice. 

While fears are sometimes raised that clients’ needs may assume a secondary importance, the experience of well-run clinical programmes associated with university law schools has been that clients benefit from the peculiar combination of students’ enthusiasm, thorough research and the protection of close supervision by an experienced practitioner.

A gradual movement into real professional experience may well assist the student to adjust to the realities of professional work. The combination of such experience with later years of courses may assist students in choosing electives and areas of specialisation. They may in some respects perceive the value of a general grasp of various areas of the law so that their study no longer appears to be book learning which is remote from daily work. Participation by students in legal clinics may also have the benefit of exposing students to the legal problems of the poor. Traditionally this area has not been at the centre of legal education.

4.8.4 Monitoring teaching quality

Student evaluations of teaching are employed at CityU and HKU although their incidence and reporting have not been investigated. There is a suggestion that some evaluation questionnaires pose questions which are not the most relevant or important. For example, they did not look at the educational goals of the individual subject and the extent to which they have been met; rather, they ask questions whose answer is ambiguous, for example, by asking whether the teacher clarified understanding by the student. (It may be that what an individual teacher has in mind is to stimulate the students by introducing complexity into their understanding of the subject rather than spoon-feeding.)

HKU reports that there is there is a Staff-Student Liaison Committee for the purpose of transmitting student feedback on teaching quality in various courses to the departmental administration —

In the Department of Law, the committee consists of six student members — two elected from the class of each of the three years of the LLB, the Head, the Director of Student Affairs, the Director of Teaching Quality and the three course coordinators (for each year of the LLB). The committee meets at least once a semester. In the Department of Professional Legal Education, a similar committee exists, with three elected PCLL students and three staff members. Matters that have been dealt with by this committee in recent years include student attendance at classes, re-scheduling of examinations, examination results, examination numbers and anonymity.

The Law Society’s position is that lecturers and tutors “should be assessed periodically and evaluated by persons qualified to do so in order to ensure that they possess the necessary teaching skills”.

4.9 Student assessment

4.9.1 Assessment modes

To what extent is assessment done other than by end-of-year examinations?  It is reported that in the LLB, the examination plus an assignment (written) is a norm for most subjects. Some examinations take the form of take-homes. Generally, the balance between the examination and an assignment is in the ratio of 60/40 or 70/30 (the first figure is for the examination). As regards assessment in the LLB, the perception is gained from students that they prefer examinations because of their past experience, familiarity and success in this mode. The faculties are trying to produce continuous assessment and there is a general policy that 20% of assessment should be by way of written assignment. Some courses, however, have little assessment other than examinations, it was asserted. Others attempt to assess students' performance in tutorial but there is a doubt as to students' receptivity to the impact of marks for class participation. 

4.9.2 Quality assurance through external assessment

Originally the HKU faculty was required to adhere to the University’s requirement of the appointment of external examiners. This is a matter of University policy although it was willingly accepted by the faculty who recognised that it was (and largely remains) the norm in United Kingdom universities, untroubled by any suggestion that reliance on an external examiner reflects a subordinate status or less than full academic maturity.
 The practice is relatively unknown in the USA, Canada and Australia.

Each course taught at HKU and CityU is externally refereed and assessed, usually by an overseas academic with relevant expertise. At HKU the faculty is the only faculty that appoints external examiners for every course. Responsibility for drafting the examination paper primarily falls to the internal examiners and to the external examiner. Internal examiners are required to take into consideration the views of the external examiner before finalising the paper. The role of the external examiner is, however, primarily at the post-examination stage. The procedures of the HKU Board of Examiners in Law provide thus in relation to external examiners —

In addition to reviewing the draft examination paper, the external examiner for each course shall, after the release of examination marks by the Board of Examiners, review the content of the course and the overall examination performance of candidates. In particular, the external examiner in each course should normally be asked to comment on the following:

· whether marks/grades awarded to the sample papers are appropriate, having regard to any relevant experience in law schools of international standing;

· whether the examination questions covered a significant broad range of topics, gave good students a proper opportunity to show their depth of understanding, and were sufficiently challenging for the weaker students; and

· whether the topics covered in the course might possibly require some reconsideration, in light of the candidates’ performance, developments in the subject, and any other relevant matters.

In the CityU LLB, an external examiner is appointed for each subject. External examiners advise on the structure and design of courses and review the draft examination paper. They also look at sample examination answer scripts, the overall grade distribution and comment on the effectiveness of the course, its method of assessment and students’ performance.

There are standard procedures in regard to failures, borderline marks and supplementary examinations. All failed and borderline scripts, as well as distinctions (the top 5% of students), are sent to the external examiners for review. Departmental grading benchmarks are prescribed to ensure consistency in marking.

Two interesting comments were made during the consultations concerning assessment —

· If one considers the examinations, the teachers are indeed looking for analytical skills. It may be that more needs to be done and students need to be encouraged to approach everything with these attitudes on a daily basis. In other words, this approach needs to be routinised into the mode of instruction. Tutorials are not working except as a monologue. They are not concerned with problem solving.

· What is the possibility of shifting the method of teaching indirectly by shifting the nature of the examination from a closed book examination to an open-book and setting questions of a higher order of sophistication and difficulty?  Would there be a reflux into student attitudes in the classroom in view of their examination focus?

4.10 Professional values and ethics:  the role of education

4.10.1 Modelling student behaviour and attitudes: nurturing “professionalism” and social responsibility

Law teachers must be prepared to engage students in the value-oriented analysis of law and justice and of future professional responsibilities. An Australian committee reviewing legal education in New South Wales identified three essential components of pre-admission legal training: theoretical knowledge, practical knowledge and skills, and a competence relating to a concept that the committee called “professionalism” —

The third component of “professionalisation” has several aspects to it. One involves some knowledge or understanding of professional ethics and conventions of behaviour and of issues which arise concerning the ethical responsibilities of professional lawyers. … 

Another aspect of professionalisation goes beyond mere knowledge. It refers to the whole of the process whereby a person, who commences as an ordinary member of the public, becomes a student of law and then a professional lawyer. This includes the development of skills … but it also involves the development of a feeling for the professional role — for its responsibilities and limits. A sociologist may say that some of the concepts of the professional role will be “internalised” in the process of training, or that the potential recruit will to some extent be “socialised” into the profession. Of course this may happen whenever a person works in a particular environment. When one is concerned, however, with a profession whose members are often placed in a position in relation to clients where they are trusted to protect the clients’ interests and where the clients are not able to deal with the professional on an equal footing, the effectiveness of the training process in developing feelings of responsibility and an awareness of the professional relationship is important. Of course the process of professionalisation does not stop with completion of all the requirements necessary to obtain a full qualifying certificate.

The ethical and general professional standards of the legal profession are matters in which the community has an interest as with all professions. The task of inculcating these standards, and of their regulation, has become increasingly difficult as the number of candidates for the profession and its size have grown. The less tightly-knit the profession, the more difficult and complex the task of professionalisation becomes. That task in the modern day can no longer be left to chance. The institutions concerned with legal education and the professional bodies must maintain their interest in fostering and maintaining high professional standards. The Committee emphasises that the professional bodies and senior members of the profession, as well as the formal teaching institutions, must continue to observe their responsibilities in this area. From the precepts and examples of the profession, the student and young lawyer can learn a great deal about the need for absolute integrity, for excellence in what they do, for concern for the people they serve and for proper methods of dealing with all manner of people. Knowledge of the formal rules is only part of professionalism; the right instincts and feelings and a willingness at all times to follow them are equally important and a professional person who lacks them lacks important ingredients of professionalism. The whole profession, and not only the training institutions, is involved in this wider concept of the training process.

From summer 2000 HKU has introduced a social justice summer internship programme, a collaborative project with the Department of Social Work and Social Administration. Its function is to expose law students to socio-legal issues and inter-disciplinary perspectives. Under the programme, a law student will pair up with a social work agency or public authority. At the end of their internship, they will write a joint report on relevant socio-legal issues they encounter in their work.
A number of comments made during the consultations indicate the value of such experience and initiatives —

· The number of lawyers working as volunteers in human rights in Hong Kong is not high (less than 20). In the United Kingdom, there was a continuous stream of law students and young lawyers wanting to work as volunteers in this area. It is not so in Hong Kong at all and a small team of people does a great deal. The local lawyers seem unfamiliar with the concept of working for nothing, it was suggested. 

· The curriculum of the LLB needs to inculcate a sense of social responsibility of lawyers. There is little attention paid in the curriculum to public law. When such courses are offered, they attract a low enrolment. It would be ideal if students had to do a placement in a non-profit organisation as a compulsory part of their course. Perhaps such a component might be weighted appropriately so as to address concerns about making it vulnerable to the opprobrium attaching to virtue secured by coercion. If a sense of public service could be nurtured, it would produce a future generation of lawyers willing to serve the community. Reference was made to the Hong Kong Observers, a home-grown watchdog which monitored Government reaction to public interest in the late 1980s. It was suggested that there was contemporary bureaucratic confusion as to why these people could be acting other than in their selfish interest.

· Another emphasised the ethical instruction of lawyers and law students. She said it is important to inculcate in law students a sense of importance of the lawyer's position in society. A lawyer does not practise simply to make money but has a special role. Ethics in individual professional conduct is also important and lawyers need to be instructed to be more client-focussed. They must be held accountable. Lawyers must pay attention to small, less remunerated cases. 

· One academic reported that she regularly receives imploring letters from people seeking legal advice and assistance either from Hong Kong or the Mainland. Mostly they are criminal cases. She estimated that she has had 30 letters over the past six months. She pointed to the absence of any pro bono scheme in Hong Kong. She calls up people she knows and tries to get them to help but it was all too difficult and generally fails.

4.10.2 The responsibility of law faculties for community understanding of law

A parallel set of issues arise in relation to the responsibility of law faculties to contribute to community understanding of law as well as their traditional role as specialist advisors to legislators and business and professional groups.  The traditional specialist role complements the professional legal training that the faculties provide.  But do the faculties have a wider social responsibility to contribute to and engage with social understanding of, and commitment to, notions of the rule of law and the role of the legal framework in underpinning social harmony and development?  How might the community responsibilities of the faculties in this domain be best discharged, for the benefit of the community but also as a way of modelling appropriate professional behaviour for their students that will shape their own future responsibilities in the community and public interest?

4.11 Selecting students for undergraduate law programmes

4.11.1 Selection for LLB entry at HKU

Intake into the LLB at HKU has been reduced from 150 in the late 1980s to 130 in 1999–2000. In the same year two new undergraduate combined studies programmes were introduced which had the effect of maintaining entering student numbers. Earlier the prospective constitutional changes in Hong Kong had stimulated changing perceptions of the manpower need for lawyers, leading to a dramatic increase in the LLB intake from about 55 in the late-seventies to 150 in the late eighties.

HKU reports that the demand for its law programme places is high and that it continues to attract students of superior ability relative to those of the HKU entering student population generally —

Student demand for our programmes, including the LLB and the new mixed degrees and also the Faculty’s postgraduate programmes, remains strong, with our undergraduate programmes continuing to attract some of the best students admitted each year to this University. Our average admission standard had been within the top 20% of all undergraduate curricula in the University in the last few years, and the average English and Chinese standards of our students have repeatedly topped all undergraduate curricula in all the tertiary institutions in Hong Kong.

In terms of the average A-level scores in its undergraduate admission, the Faculty has for many years occupied a high ranking among all faculties of HKU. In particular, the LLB programme has for many years succeeded to attract secondary school leavers with the highest English and Chinese language standards in the whole of Hong Kong.

It quantifies these claims in the following terms —

In 1999–2000, the average A-level score (2L+1AS) of students in the LLB programme (intake of 107 students) is 3.98 (ie between B3 and B4, ranking 9th among a total of 43 programmes in HKU. … JUPAS means joint university programmes admission system for all A-level students in Hong Kong). It should however be noted that among the 8 programmes which rank higher than the LLB, two are the new mixed degree programmes (with an intake of 21 in the case of BBA (Law) and 18 in the case of BSocSc (Govt and Laws) introduced by the Faculty of Law itself. The other 6 programmes include three programmes in the Faculty of Engineering (all with an intake smaller in size than the LLB intake), the MBBS in the Faculty of Medicine, and actuarial science (33 students only) and cognitive science (33 students only). The A-level standards of LLB students have been consistently at high levels (in the B4 range, given that the average core for HKU as a whole is C5 and C6, in the last 4 years, despite the perception in the last 3 years (particularly since the Asian financial crisis of 1997) that there is an “over-supply” of lawyers in Hong Kong. Indeed, the ranking of the LLB (in terms of A-level scores) has improved during the last five years, from11th among 41 programmes at HKU in 1996–97 and 1997–98 to 8th among 41 programmes in 1998–1999.

In relation to the language proficiency of entering law students at HKU, it provides the following data —

Turning to the English standard, the average Use of English score of the LLB JUPAS intake in 1999–2000 is 3.12 (between B3 and B4), which is the highest score among the 43 programmes at HKU with the exception of the BBA (Law) run jointly by the Faculty of Law and the School of Business. Before the introduction of the BBA (Law) programme, throughout the three-year period 1996–99, the average Use of English score of the LLB intake ranked first among all 41 programmes at HKU.

As regards the Chinese language standard, the average Chinese Language and Culture score of the LLB JUPAS intake in 1999–2000 is 4.53, which ranks 5th among the 43 programmes at HKU. It is however noteworthy that among the 4 programmes which rank above LLB in this regard, two are the mixed degree programmes introduced by the Faculty of Law itself, the other two being the MBBS and B Ed (Chinese Language and Literature) (with an intake of 20 only). In the three-year period 1996–99, the Chinese Language and Culture score of the LLB intake has consistently ranked first or second among the 41 programmes in HKU.

In addition to applicants from the JUPAS system, the LLB programme also admits students applying on the basis of non-Hong Kong A-level results (such as the English GCE and the International Baccalaureate Diploma), university degrees from Hong Kong or overseas or other tertiary education records. Traditionally, about 20% of the LLB intake has been from non-JUPAS applicants. In 1999–2000, 187 non-JUPAS applications were received, and 18 of them were admitted on the basis of good academic record and good performance in interviews. Among these 18 students, 7 already possess university degrees from other disciplines. The non-JUPAS students in the LLB programme are therefore highly qualified and admitted through a highly competitive process.

The internal HKU review of its Faculty noted that the Faculty is “able to consistently admit students of high quality evident in their admission scores and language proficiency (compared with those applying to other Faculties of the University)”
.

4.11.2 Selection for LLB entry at CityU

At CityU, the selection of students for entry operates thus: non-JUPAS applicants are considered first, in April/May. Offers are mailed to them by June. There is no quota as between the JUPAS and non-JUPAS applicants. CityU prefers to recruit from non-JUPAS students as they are more mature. Only about 50% of non-JUPAS people accept the University's offer. Subsequently after that, offers are made to JUPAS applicants for the balance after A level results are announced in August.

CityU imposes a minimum English language grade of a "D."  It is possible for an applicant to get an exemption from this requirement. If students have a D or lower, they must undertake the University’s English Enhancement Programme. The School of Law reports that its LLB students have the highest English intake requirement of any school in CityU. 

Entering students to the LLB come (as to about 50%) through JUPAS and the balance through the non-JUPAS mode. Most of the latter category in 1999 were university graduates. CityU reports that some JUPAS students lack maturity, have a background in rote learning and commonly have English language problems. Much time, therefore, is lost in the first year of law school, particularly amongst such students 

After about four years of its first LLB students, the intake number was increased from 60 to 80. Two years ago, the number was reduced to about 45 although it might rise to 50. CityU do not now take students unless they meet their entry criteria — there is an emphasis on quality, so that they do not necessarily fill the quota if applying students do not meet the standard. The faculty wishes to raise LLB entry numbers from 50 to 60 and eventually go up to 80–100. This is perceived to cause no problems in regard to the quality of entering students.

The criteria for law entry are said to be the highest for CityU undergraduate programmes. Most entering students have a "C" average which is based on "O" and "A" level results and, as noted, must also have at least a "D" in English.

4.11.3 Issues raised in the consultations

· Are existing mechanisms for the selection of students, based as they are upon past academic performance, adequate to identify those who should be granted the opportunity of legal education?

· The UGC does not have a formal mechanism for receiving the advice and views of the legal profession to assist it in its determination of the number of places that a university may allocate to undergraduate and postgraduate law teaching. Should such a mechanism exist? Which bodies might be represented upon it?

4.12 Staffing and staff development

4.12.1 Funding issues and impacts upon staffing and promotion

The law schools report that the general UGC cutbacks, internal transfers from faculty operating grants in order to fund discretionary central research allocations, and the movement to contracts for newer members of staff in order to provide freedom if there are further cutbacks, have impacted adversely upon staffing levels. Thus, the HKU faculty reports —

The serious budget cut has meant that not only has the Faculty found it difficult to recruit new staff to support the new academic programmes introduced, but even existing staff who resign or retire cannot be replaced. Promotion prospects for staff are also almost non-existent. This is particularly the case in the Department of Professional Legal Education where the cut in student numbers is occurring. The Department of Law has also been adversely affected, because … the Faculty Sub-Committee on Resources Allocation believes in the solidarity of the Faculty in coping with the budget cuts, and the financial consequences of the reduction in PCLL student number have been spread across both Departments. Hence in the Department of Law, one Chair Professor and one Associate Professor (Lecturer grade) resigned at the end of the academic year 1998–1999, and neither of them will be replaced.

…

Very few part-time teachers (1 to 2) are employed in LLB teaching, although some visitors have been involved in teaching our intensive January semester in several LLM programmes. The relatively high proportion of senior staff means that the promotion prospects of junior staff are diminished. The relatively high proportion of contract staff, which means the existence of two separate sets of employment terms, is certainly not conducive to staff morale. 

… 

[W]e have been receiving mixed and sometimes conflicting messages on promotion. It has never been clear what role teaching and administration will play in promotion exercises. Although it is stated on paper that teaching and administration are taken into account, we are told in a recent staff promotion seminar by the Pro-Vice-Chancellor that the only crucial factor is research performance. This has sometimes made it very difficult to persuade colleagues to take up heavy administrative duties or new initiatives which would involve heavy administrative responsibilities.

HKU has moved from a situation in the early 1980s when all its teaching staff were expatriates to a situation where there is a strong body of teaching staff from Hong Kong itself and Mainland China. Nonetheless, a significant proportion of the staff who are on contract terms are not expatriates.

4.12.2 Staff development and performance assessment

Staff development has both formative and summative elements. The latter may be more properly the responsibility of the university and require a process of structured staff progress review involving assessment of peers or a supervisor within the same discipline or beyond. CityU has established a detailed self assessment and peer assessment review process involving a series of consultancies. The consultant is selected by the staff member and a process of meetings and evaluation of teaching, scholarship and research, and service and administration undertaken at HKU.

At HKU the following practices apply to staff development. They are indicative of those applying at CityU also —

In line with general University policy, formative staff progress review and summative staff progress review have been instituted in both Departments. Indeed, even before the formative staff progress review scheme was introduced, the Department of Law had already introduced a system under which each teacher was required at the beginning of a year to fill in a form setting out proposed targets of achievements in teaching, research and service in the year ahead. The forms would be used by the Head for the purpose of assessing the teachers’ progress during the year. In the Department of Professional Legal Education, the Head meets annually with each member of the Department to review past performance and discuss future development. This practice has now been adopted by the Department of Law. Senior colleagues are assigned to advise junior colleagues on career development. The Department of Law has also introduced a detailed benchmark on what research and publication output various grades of teachers are expected to produce in every three-year period. Recently, its Departmental meeting decided to introduce periodic performance review (both formative and summative in nature) for all teachers, whether tenured or on contract.

There are other practices adopted by law schools to promote the academic development of law school staff development.  Again, the following statement of practices at HKU would be broadly typical of those applying at significant law schools generally —

To promote staff development, regular weekly staff seminars are held on current legal issues and development or research work in progress, in addition to the seminars on teaching mentioned above. Every year, a teacher will be assigned the task of organising staff seminars for the Faculty as a whole. Seminars are given either by visiting scholars (the Faculty has a vibrant distinguished visiting scholars programme which will be further discussed below) or by members of the Faculty themselves. For example, in the academic year 1998–99, a total of 37 Faculty staff seminars were organised by the seminar organiser of that year, Professor Yash Ghai.

Other strategies to promote staff development include the grant of leave to enable colleagues to pursue doctoral studies abroad, and using the departmental supplementary accounts generously supports the cost of colleagues going overseas to attend teaching workshops or conferences which cannot otherwise be funded by the University’s conference grant scheme.

A final aspect relates to the permitted scope and opportunities for acquisition of outside professional experience for law teachers. HKU supplies the following statement of its policy and practice —

In line with general University policy, outside practice on the part of teachers in the Faculty is allowed subject to certain limits and conditions. Only a minority of members of the Faculty engage in outside practice, mainly as legal consultants or barristers. Such practice enables the teachers concerned to keep in touch with current practical legal needs, and can be conductive to the development of their teaching and research activities. The Heads of Department grant permission for such practice, and the Faculty Outside Practice Committee monitors the nature and extent of such practice and compiles annual reports to the University.

4.12.3 Issues for consideration with respect to staffing and staff development

The HKU internal Review Panel heard that the overall funding cut by the University had imposed some constraints on the Faculty in providing “a secure” teaching and research environment for contract staff. Some new areas (in relation to Chinese Law) were in danger of being discontinued because they mostly relied on the contribution of the contract staff.
 The Review Panel also recommended that the University might pay attention to the phenomenon that “contract staff publishing under pressure to renew their contracts would aim at quantity rather than quality of scholarship”.

Should different criteria apply to the selection of academic staff for the law faculties other than those of academic achievement and potential?  What alternative measures for selecting staff might, and should, be adopted?

4.13 Should there be separate departments of law and professional legal education?

CityU's School of Law is responsible for teaching both the LLB and the PCLL courses.

HKU has a separate Department of Law (DoL) and a Department of Professional Legal Education (DoPLE) which comprise the Faculty of Law. DoL has 33 academic staff and DoPLE has 14 academic staff. Each department has a separate Head. There is an issue as to whether the separation into departments serves well the goals of academic and professional education or whether it insinuates a distinction and separation between them. 

The teaching staff of both departments in the Faculty share a common background in being trained in law. A number of activities are conducted on a faculty basis; thus, teachers from both departments teach in the postgraduate courses offered by the faculty, especially the Master of Laws programme and seminars, conferences and public lectures are organised by the faculty and not by individual departments —

In terms of departmental co-operation, we have a very cordial working relationship with the Department of Professional Legal Education, as regards daily decision making, cross-teaching and sharing of resources and teaching staff. We support the continuance of this Faculty structure. Indeed, as the Department of Law is a fairly large department and as continuing legal education has played an increasingly important role in our Faculty and has been placing an increasingly heavy strain on the administration of the Department of Law (in terms of both time and human resources), there may be a case to set up a separate administrative unit in the Faculty on Continuing Legal Education, which can then take charge of all postgraduate programmes and our existing Continuing Legal Education programme.

At HKU law is taught within a faculty of law.  At CityU, law is a school within a multi-disciplinary faculty.  The issue arises as to whether the academic goals and mission of each law school are best achieved through a unitary faculty or, indeed, whether an independent faculty structure inhibits communication with other sections of the university by staff and students.

4.14 Proposal of the Chinese University of Hong Kong to offer legal education programmes

The Chinese University of Hong Kong have proposed to the UGC the establishment of undergraduate and postgraduate programmes in law, including a Bachelor of Social Science in Law and a PCLL or another alternative acceptable to the legal profession. The elements of the proposal are set out in the Appendix to this report in view of its potential significance for the offering of legal education programmes in Hong Kong.

The proposal by the Chinese University of Hong Kong raises the question whether law should be taught for purposes of professional admission at other universities in Hong Kong that would be willing to offer an LLB programme.  In this context a related issue arises – whether the UGC should allow the universities greater flexibility in the selection of the individual degree programmes which they desire to offer, that is, whether the determination of the individual degree profile of each university should be devolved upon that university rather than be a matter of central determination by the UGC.
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